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THE SUSPENSION CLAUSE: ENGLISH TEXT, IMPERIAL
CONTEXTS, AND AMERICAN IMPLICATIONS
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INCE at least 2001, the Supreme Court of the United States has

signaled that the jurisprudence of the writ of habeas corpus, and its
possible suspension, should be informed by an understanding of the
writ and of the Habeas Suspension Clause in the U.S. Constitution “as
it existed in 1789.” This Article recovers the historical basis of the
Suspension Clause. It begins by exploring, in the English context,
previously unexamined court archives and other manuscript sources. It
then traces the path of the writ across the British Empire in the years
before 1789. Finally, it analyzes early American uses of the writ,
including its treatment in the Judiciary Act of 1789 and Chief Justice
John Marshall’s decision in Ex parte Bollman. The Article concludes
that the writ’s peculiar force was the product of judicial rather than
statutory innovation; that judicial authority was premised on the idea
that judges enacted powers peculiar to the king—his prerogative—when
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they used the writ; that this meant that judges focused more on the
behavior of jailers rather than the rights of prisoners; that this focus
gave the writ its surprisingly wide coverage as to persons and places;
and that the implications of this history for current cases involving the
claims of Guantanamo Bay detainees are significant.
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INTRODUCTION

“The Privilege of the Writ of Habeas Corpus shall not be sus-
pended, unless when in Cases of Rebellion or Invasion the public
Safety may require it.”" After long years of obscurity,” the Suspen-

'U.S. Const. art. 1, § 9, cl. 2.

® Two features of the American jurisprudence of habeas corpus serve to explain the
lack of cases. First, until very recently, congressional or presidential efforts to suspend
the writ were quite rare. During the period from the framing of the Constitution
through the close of the twentieth century, Congress authorized suspension on four
occasions, and the President claimed the authority to do so once.

The four congressional occasions were: An Act Relating to Habeas Corpus and
Regulating Judicial Proceedings in Certain Cases, ch. 81, 12 Stat. 755 (1863), authoriz-
ing President Abraham Lincoln to suspend the writ during the Civil War; An Act to
Enforce the Provisions of the Fourteenth Amendment to the Constitution of the
United States, and for other Purposes, ch. 22, 17 Stat. 13 (1871), authorizing President
Ulysses S. Grant to suspend the writ in response to Ku Klux Klan-precipitated resis-
tance to federal officials in southern states; An Act Temporarily to Provide for the
Administration of the Affairs of Civil Government in the Philippine Islands, and for
other Purposes, ch. 1369, 32 Stat. 691(1902), which was used to authorize the governor
of the Philippines to suspend the writ in that territory after an insurrection broke out
in 1905; and the Hawaiian Organic Act, ch. 339, 31 Stat. 141 (1900), which was used to
authorize the governor of Hawaii to suspend habeas corpus after the Japanese attack
on Pearl Harbor in 1941. The 1902 Philippines Act was challenged unsuccessfully in
Fisher v. Baker, 203 U.S. 174 (1906). A unanimous Court, in an opinion by Chief Jus-
tice Melville Fuller, dismissed the challenge on the ground that habeas corpus pro-
ceedings were civil, not criminal, and so the challenger should have brought the case
on appeal, not on a writ of error. Id. at 181-83.

Lincoln himself claimed the authority to suspend the writ on several occasions, the
most prominent of which was categorically rejected by Chief Justice Roger Taney, sit-
ting in chambers, on May 28, 1861. Taney’s oral opinion denying that a president
could suspend the writ without congressional authorization was subsequently pub-
lished as a federal circuit court opinion. Ex parte Merryman, 17 F. Cas. 144, 147
(C.C.D. Md. 1861) (No. 9487). Taney himself treated his Merryman opinion as one
issued by the Chief Justice of the United States as a Supreme Court Justice, not in his
capacity as a federal circuit court judge. For a full discussion of the events that lead to
Merryman and Taney’s intervention in the proceedings, see Carl B. Swisher, 5 History
of the Supreme Court of the United States: The Taney Period, 1836—64, at 842-54
(1974).

Second, as we will see in more detail, the Supreme Court has never squarely held
that “the privilege of the writ of habeas corpus” amounts to an affirmative constitu-
tional right to habeas review. It came perilously close to doing so in INS v. St. Cyr, 533
U.S. 289, 301, 304 (2001), but stopped short. The Court has, however, regularly enter-
tained habeas corpus challenges to executive detentions. See Ex parte Bollman, 8
U.S. (4 Cranch) 75 (1807) (for a discussion of the Bollman case, see infra text
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sion Clause of the Constitution has re-emerged as an important
provision in contemporary constitutional jurisprudence. Five cases’
and two Congressional statutes’ arising out of the war on terror
have brought the jurisdictional and normative dimensions of the
Great Writ of habeas corpus into sharp relief. The most recent of
the cases has been argued before the Supreme Court in its current
Term.” In the wake of those developments, commentators have be-
gun to explore the status of habeas corpus challenges to war on ter-

accompanying notes 332-84). Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866); Ex parte
Quirin, 317 U.S. 1 (1942); Ex parte Mitsuye Endo, 323 U.S. 283 (1944).

As we shall see, however, that history does not reduce the Suspension Clause to in-
significance. The language of the Suspension Clause is couched in the negative (“the
privilege of the writ shall not be suspended”), so it clearly would seem to leave open
the possibility that some other official of the federal government, whose authority
would issue from the president’s capacity as commander-in-chief of the armed forces
or from some other constitutionally endowed presidential capacity, might invoke a
suspension.

’ The cases, in chronological order, are Rumsfeld v. Padilla, 542 U.S. 426 (2004); Ra-
sul v. Bush, 542 U.S. 466 (2004); Hamdi v. Rumsfeld, 542 U.S. 507 (2004); Hamdan v.
Rumsfeld, 126 S.Ct. 2749 (2006); and Boumediene v. Bush, 476 F.3d 981 (D.C. Cir.
2007), cert. granted, 127 S.Ct. 3078 (2007) (No. 06-1195).

“The statutes are the Detainee Treatment Act of 2005, Pub. L. No. 109-148, 119
Stat. 2739, and the Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat.
2600, Congress’s responses to lawsuits filed by aliens detained in the United States
military base at Guantanamo Bay, Cuba.

> The Military Commissions Act provides that:

No court, justice, or judge shall have jurisdiction to hear or consider an applica-

tion for a writ of habeas corpus filed by or on behalf of an alien detained by the

United States who has been determined by the United States to have been

properly detained as an enemy combatant or is awaiting such determination.
Pub. L. No. 109-366, § 7, 120 Stat. 2600, 2636 (2006). At this writing it seems hazard-
ous to state definitively that the Supreme Court will decide the constitutionality of the
Military Commissions Act. But that issue received emphasis in the briefs submitted in
Boumediene. See Brief for the Respondents at 13-61, Boumediene v. Bush, No. 06—
1195 (U.S. Oct. 9, 2007); Reply Brief for the Boumediene Petitioners at 1-20, Boum-
ediene v. Bush, No. 06-1195 (U.S. Nov. 13, 2007). Both the majority opinion for the
D.C. Circuit panel and the dissenting opinion reached that issue, the majority con-
cluding that the Act was constitutional and the dissent that it violated the Suspension
Clause. Boumediene, 476 F.3d at 992, 994-95.
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ror detentions’ and to revisit the jurisprudential status of the Sus-
pension Clause.” More contributions can be expected.’

A. Habeas Corpus Jurisprudence and the Role of History

The Suspension Clause does not itself confer jurisdiction on any
court to enforce the “privilege of the writ.” But, as we shall see in
more detail, the Suspension Clause needs to be read in connection
with Article III of the Constitution and with the Judiciary Act of
1789, in which the newly created Congress sought to clarify the role
of the federal courts in the newly created federal Union. In Section
14 of the Judiciary Act of 1789, Congress gave the federal courts
jurisdiction to review challenges, based on the writ of habeas cor-
pus, to the detention of American citizens awaiting a judicial trial
within the boundaries of the United States. The relationship of the
Suspension Clause to that legislation, and to Article III of the Con-
stitution, has prompted considerable debate, much of it concerned
with claims about the writ’s past.’

The Supreme Court, for its part, has consistently maintained that
the contemporary constitutional jurisprudence of habeas corpus
needs to be informed by the legal and constitutional history of the
“Great Writ,”" both in England and in the framing period of the

*See Richard H. Fallon, Jr. et al., 2007 Supplement fo Hart and Wechsler’s The
Federal Courts and the Federal System 154-89 (5th ed. 2003); Richard H. Fallon, Jr.
& Daniel J. Meltzer, Habeas Corpus Jurisdiction, Substantive Rights, and the War on
Terror, 120 Harv. L. Rev. 2029 (2007).

" Jeffrey D. Jackson, The Power to Suspend Habeas Corpus: An Answer from the
Arguments Surrounding Ex Parte Merryman, 34 U. Balt. L. Rev. 11 (2004); David L.
Shapiro, Habeas Corpus, Suspension, and Detention: Another View, 82 Notre Dame
L. Rev. 59 (2006), cited with approval in Fallon & Meltzer, supra note 6, at 2045 n.53.

*In addition, there is a vast literature on two other habeas corpus issues that are
largely outside the scope of this Article. The first is the scope of the privilege of the
writ of habeas corpus for post-conviction challenges, as opposed to challenges
brought before trial. The second is whether the habeas remedy is available for collat-
eral attack on, and federal re-litigation of, state criminal convictions. For an exhaus-
tive review of that literature, see Richard H. Fallon, Jr. et al., Hart and Wechsler’s The
Federal Courts and the Federal System 1290-1324 (5th ed. 2003).

’ For citations, see id. at 1286-87, 1289-90. For a fuller discussion of the Judiciary
Act’s language, see infra Conclusion.

" The earliest usage of the term “great writ of English Liberty” we have found is in
Giles Jacob, A New Law-Dictionary 348 (1729). In his discussion of the term, Jacob
stated, “it is a mistaken notion that this Writ is of a modern date, and introduced with
the reign of King Charles 2.” The first major statutory intervention in the writ’s use
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Constitution. As the Court put it in a 2001 decision, habeas corpus
decisions should be guided, “at the absolute minimum,” by an un-
derstanding of the legal status of the writ “‘as it existed in 1789.””"
That “understanding,” however, remains elusive. As we shall see,
scholars have repeatedly written about the English history of ha-
beas corpus from the same problematic body of evidence. More-
over, they have generally done so on the basis of flawed assump-
tions. Perhaps the most disabling of those assumptions can be
characterized as follows. Because the writ has come to provide a
means by which we might protect modern liberal aspirations con-
cerning individual rights, historians have assumed that explaining
the writ’s history requires that we see its origins in ideas about lib-
erty that look like our own. One can understand the resonance of
this assumption for Americans today, for it is consistent with a
conception of the writ of habeas corpus as a synecdoche for mod-
ern liberal ideals. In that idealized version of habeas corpus, the
history of the writ becomes a history of the ever-greater manifesta-
tion of ideals of fairness, due process, and humanitarianism associ-
ated with the “Anglo-American tradition” of justice under law."”
Driven by ahistorical assumptions like this one, and working with a
small body of sources, it is hardly surprising that commentators

took place with the Habeas Corpus Act of 1679. 31 Car. 2, c. 2. As Jacob’s discussion
suggests, and as we shall explore further below, the “Great Writ” of common law not
only preceded, but was always greater—more expansive—than the writ enacted by
statute.

"INS v. St. Cyr, 533 U.S. 289, 301 (2001) (quoting Felker v. Turpin, 518 U.S. 651,
663-64 (1996)). Among briefs making use of this standard, see Brief for Former Fed-
eral Judges et al. as Amici Curiae Supporting Petitioners at 10, Al Odah v. United
States (consolidated with Boumediene), cert. granted, 127 S. Ct. 3078 (2007) (No. 06-
1196). Both Judges Randolph and Rogers of that court referred to this standard in
explaining their contradictory positions as to whether or not the petitioners in the
case the Court heard in December might be able to invoke habeas corpus challenges
to their detentions. See Boumediene v. Bush, 476 F.3d 981, 988 (D.C. Cir. 2007)
(Randolph, J., for the majority); id. at 1000 (Rogers, J., dissenting).

" The legal historiography of Anglo-American habeas corpus jurisprudence serves
as a model example of “whig history,” in which contemporary commentators impose
their current preconceptions on their pasts. In Herbert Butterfield’s classic formula-
tion, “the whig historian can draw lines through certain events . . . to modern liberty.”
In doing so, the historian “begins to forget that this line is merely a mental trick.”
Herbert Butterfield, The Whig Interpretation of History 12 (1951) (originally pub-
lished in 1931). This “is bound to lead to an over-simplification of the relations be-
tween events and a complete misapprehension of the relations between past and pre-
sent.” Id. at 14.
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have not yet produced a serious historical account of habeas corpus
from its English origins through the American founding."”

B. Overview of the Analysis

This Article recovers the historical basis of the Suspension
Clause by working, in the English context, with court archives and
with other manuscripts—readings in the Inns of Court, lawyers’
notes and draft treatises, law reports, Admiralty papers, state pa-
pers, and private letters—as well as with the usual printed materi-
als. It then turns to the American context. There our focus is not
primarily on direct testimony from the framers of the Suspension
Clause: such evidence is quite sparse.” Instead we concern our-
selves with the text of the Clause and the underlying assumptions
governing that text, using the contributions of seventeenth- and
eighteenth-century English courts and commentators, and the
practices of colonial American courts, to help recover those as-
sumptions. In the course of our inquiry we trace the path of Anglo-
American habeas jurisprudence from England across the British
Empire to the American founding.

" Nineteenth-century American accounts of the English history of habeas corpus
provide an especially vivid example of “whig history.” In these, the genesis of habeas
corpus rested in Magna Carta, or, more vaguely, in Anglo-American liberties. See,
e.g., William S. Church, A Treatise on the Writ of Habeas Corpus 3 (2d ed., San Fran-
cisco, Bancroft-Whitney Co. 1893); Rollin C. Hurd, A Treatise on the Right of Per-
sonal Liberty, and on the Writ of Habeas Corpus and the Practice Connected with It
66-74 (2d ed., Albany, W.C. Little & Co. 1876). We will argue that this general claim,
and many assumptions attendant on it, is anachronistic and in need of revision.

By the early twentieth century, historians were taking a more measured approach.
See, e.g., William Sharp McKechnie, Magna Carta: A Commentary on the Great
Charter of King John 156, 421-22 (1905); Faith Thompson, Magna Carta: Its Role in
the Making of the English Constitution 1300-1629, at 68-69 (1948). But the idea that
the writ originated with Magna Carta remains deeply embedded. In the Senate’s de-
bates on the Military Commissions Act of 2006, Senator Arlen Specter of Pennsyl-
vania stated that “[t]he right of habeas corpus was established in the Magna Carta in
1215 when, in England, there was action taken against King John to establish a proce-
dure to prevent illegal detention.” 152 Cong. Rec. S10264 (daily ed. Sept. 27, 2006). In
the same debate Senator Jeff Bingaman of New Mexico likewise dated habeas corpus
to 1215. Id. at S10261.

“For a fuller discussion, see infra Part IV. Commentary on the Suspension Clause
by the framers and their contemporaries is discussed in William F. Duker, A Constitu-
tional History of Habeas Corpus 127-35 (1980) and Eric M. Freedman, Habeas Cor-
pus: Rethinking the Great Writ of Liberty 12-19 (2001).
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The Article begins with the language of the Clause and attempts
to determine how that language had come to be understood by the
time of the framing. As we proceed phrase-by-phrase through the
Suspension Clause, we will explore the varying assumptions, aris-
ing out of centuries of English practice, that revealed themselves in
these twenty-six words. Those assumptions can be summarized
briefly here. A “Privilege of the Writ of Habeas Corpus” was taken
by the framers and their contemporaries to be self-evident. At the
same time its prospective “suspension” by statutory means in times
of emergency was treated as inevitable, if not desirable, according
to practices that were well-entrenched between 1689 and 1777.
“Rebellion,” or “invasion,” and protection of the “public safety”
were taken to be the conditions necessary to justify suspension of
the privilege of the writ. Throughout the Article we seek to explain
the origins and persistence of those assumptions, as revealed in le-
gal arguments and court practices in many different English and
American sources.

Part I of the Article argues that the Suspension Clause needs to
be understood primarily as an English text rather than an Ameri-
can one. Unlike other parts of the Constitution, in which English
practices—for instance, impeachment or writs of election”"—were
transformed to serve a new constitutional design, the Suspension
Clause carried the writ of habeas corpus out of English practice
and into American law with little additional jurisprudential bag-
gage. Although there is comparatively little evidence of colonial
American use of the writ of habeas corpus that might have in-
formed those who wrote the Suspension Clause, there is plenty of
other evidence of how the writ was understood. * The Clause refers
to the writ of habeas corpus, its status as a privilege, and its capac-
ity to be suspended in certain circumstances. All those propositions
were derived from English usages in the two centuries preceding
the Constitution. An English reading of this English text can thus
take us quite far in answering the question of what Americans
might have understood about habeas corpus and its suspension in
1787.

®U.S. Const. art. I, § 3, cl. 6; U.S. Const. art. I, § 2, cl. 4.
' For a fuller discussion, see infra Part IV.



HALLIDAY/WHITE_BOOK 4/14/2008 7:48 PM

584 Virginia Law Review [Vol. 94:575

Parts II and III consider this English reading of the Suspension
Clause in the rapidly changing imperial contexts of the 1770s and
'80s. The Suspension Clause appeared after ten years of experi-
mentation with habeas corpus and its suspension across Great
Britain’s empire. In the 1770s, the writ took on new meanings for
British subjects in India, redefining subjecthood in the process. In
those same years, as an imperial civil war broke out in North
America, Parliament closed down access to the writ—the “palla-
dium of liberty”"—for anyone detained outside of Britain for trea-
son or piracy: in other words, Americans. In short, as the writ
opened to new imperial subjects in the east, it was lost to old impe-
rial subjects in the west. By the time they framed their Constitu-
tion, Americans had become well aware of the place of the writ of
habeas corpus in defining English subjecthood and its perquisites,
because they had felt so keenly their loss. In the course of consider-
ing the application of the habeas privilege to imperial contexts, we
seek to answer some central questions concerning the Anglo-
American jurisprudence of habeas corpus. On what conceptual

7 Across the eighteenth century, lawyers and other commentators referred rou-
tinely to habeas corpus as “the Palladium of Liberty,” a phrase rich with meaning in a
society whose leaders were steeped in classical mythology. Widely printed books, like
Francis Pomey, The Pantheon, Representing the Fabulous Histories of the Heathen
Gods And Most Illustrious Heroes (Andrew Tooke ed., 6th ed., 1713), recounted clas-
sical lore in easily accessible form. Pomey told the story of the palladium, the image of
the goddess Trojans called Pallas—better known as Minerva or Athena—that pro-
tected their city. As Pomey explained, the Greeks called her Athena “because she is
never enslaved, but enjoys the most perfect liberty.” Id. at 114. Troy, and Trojan lib-
erty, thus remained safe as long as the image of Pallas guarded the city. Ulysses, with
the help of Diomedes, crept into Troy through the sewers and stole the Palladium.
The city soon fell. For Pomey’s account of the story, see id. at 113-15. For further dis-
cussion of Pallas, see id. at 120-22. The writ of habeas corpus and sometimes the Ha-
beas Corpus Act of 1679 were routinely referred to as liberty’s palladium. See, e.g.,
Britannicus, A Reply to the Case of Alexander Murray, Esq. 51 (1751); The Annual
Register, or a View of the History, Politics, and Literature, For the Year 1774, at 72,
212 (3d ed., London, J. Dodsley 1782).

This language appeared frequently in parliamentary debates, especially when dis-
cussion turned to suspending the writ by statute. See, for instance, the 1777 debate to
suspend the writ for American rebels, in which John Johnstone condemned a “meas-
ure of attacking the grand palladium of the British constitution”; Charles James Fox
referred to habeas as “the great palladium of the liberties of the subject;” and James
Luttrell damned the bill as a “daring attack upon the palladium of English liberty.” 19
The Parliamentary History of England, from the Earliest Period to the Year 1803, at
5-6, 11, 39-40 (William Cobbett comp., London, T. C. Hansard 1814) [hereinafter
Parliamentary History].
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foundations did the writ rest? By what means might the writ’s use
be suspended, and what exactly did a suspension entail? How did
the writ come to travel beyond English shores, and how did the
privilege of the writ come to extend to persons who were not Eng-
lish citizens?

Part IV addresses the translation of those English concepts and
imperial experiences into the unique American constitutional de-
sign, with its emphasis on conceptions of separation of powers and
federalism, arrangements that bear only surface—and deceptive—
similarities to distinctive English institutional arrangements.” Here
our time frame is necessarily limited. Many of the issues of consti-
tutional design addressed in the Constitution were to play them-
selves out, and continue to do so, in a future that stretches from the
framing era to the Supreme Court’s recent habeas cases. Moreover,
the American constitutional jurisprudence of habeas corpus has
evolved since the framing period.”

Our focus is on two issues that were highly important to the
founding generation: the self-evident quality of the Suspension
Clause for Americans and the common law grounding of the writ.
By exploring those issues, we can begin to see that the American
version of the writ was not, as has been conventionally thought,
part of a long evolving history of Anglo-American liberties,
stretching back to Magna Carta.” Even though the Suspension
Clause used the language of English legal and social practice, that
language was not the language of liberty as it came to be under-
stood in America. It was a language associated with royal preroga-
tives and the relationship of kings and queens to their subjects, a
relationship managed in part by royal justices. By capturing the
prerogative for their own use, English judges made a writ that gave
them power to inspect all other courts or officers who detained

* For a brief discussion of the fundamental unity in English constitutional arrange-
ments and presuppositions owing to the centrality of the monarch, see infra notes 41-
44 and the sources cited therein.

“ That evolution is briefly discussed in the Article’s Conclusion.

* The view that the writ of habeas corpus embodies a long Anglo-American tradi-
tion of vindicating the rights of subjects against the King, or of citizens against the un-
constrained powers of the Executive branch, is so widely shared that modern com-
mentators and judges take it for granted. See, e.g., sources cited in Fallon & Meltzer,
supra note 6, at 2037-39 nn.24-28. Perhaps the best illustration is in Duker, supra
note 14, at 3-9.
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anyone. Though conceptually the writ arose from a theory of
power rather than a theory of liberty, the legal possibilities this in-
jected into the writ would permit the realization of those extra-
legal ideals we invoke today when we speak the language of rights
and liberties. Modern legal usages concerned with liberty turn out
to have had some surprising sixteenth, seventeenth, and eighteenth
century origins.

The Article concludes by suggesting some implications of our
historical narrative for contemporary habeas cases emerging out of
the War on Terror.” At this point a brief allusion to the methodo-
logical premises informing the Article’s Conclusion seems in order.
The historical emphasis of this Article suggests that it can fairly be
seen as an exercise in extracting “original understandings” of the
Suspension Clause. Although our coverage of the Anglo-American
history of habeas jurisprudence extends well beyond the framing
period, the Supreme Court has stated that, “at the absolute mini-
mum, the Suspension Clause protects the writ ‘as it existed in
1789.7* In seeking to determine the content and scope of the writ
at that time, we are necessarily attempting to recover something
like the “original understanding” of the Suspension Clause.

Although our account of the Anglo-American history of habeas
corpus ranges beyond that “originalist” inquiry, the account does
have some implications for the habeas challenges presented by
Guantanamo Bay detainees in Boumediene. Two sets of our find-
ings, in particular, are relevant to those challenges.

One set of findings relates to the issue of whether, in Anglo-
American jurisprudence, the writ of habeas corpus was thought ca-
pable of running outside the geographic boundaries of the sover-
eign nation whose officials were holding a prisoner in custody. The
clear message of our historical account is that it was not the loca-
tion of an incarceration that was taken as controlling the issuance
of the writ, but the sovereign status of the officials holding a pris-
oner in custody. So long as officials of the king, or his equivalent,
were exercising custody over the bodies of prisoners in a territory,

*n St. Cyr, Justice Stevens, for the majority, and Justice Scalia, joined by Justice
Thomas and Chief Justice Rehnquist in dissent, advanced alternative views of the his-
tory of the Suspension Clause. INS v. St. Cyr, 533 U.S. 289, 301-03, 33641 (2001). We
take up those views in more detail in the Conclusion.

21d. at 301 (quoting Felker v. Turpin, 518 U.S. 651, 663-64 (1996)).
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the basis of that custody could be challenged by prisoners through
habeas writs. In short, our account reinforces the conclusion by the
majority in Rasul v. Bush that in 1789 the common law writ of ha-
beas corpus would have extended to detainees at a facility outside
the territory of the United States but under its control, such as the
Guantanamo Bay naval base.”

The other set of findings relates to the issue of whether aliens in
custody in such a facility, or in a facility within the sovereign’s do-
minions, were seen as having the same “privilege of the writ” as
“natural subjects” enjoyed. Here the implications of our findings
for cases such as Boumediene are less straightforward. Early mod-
ern justices distinguished between aliens and “natural subjects,”
though, as we shall see, this distinction was irrelevant to their pur-
view of prisoners using habeas corpus. Even aliens who were sub-
jects of foreign princes at war with the English king—typically
styled “alien enemies”—enjoyed ready access to the English king’s
courts. This was the result of the conceptual foundation from which
habeas corpus arose: not from ideas about liberty, but from those
concerned with sovereignty and the king’s prerogative. Habeas
corpus was fundamentally an instrument by which the sovereign,
through his judges, might ensure that his authority was not abused
whenever an officer acting in the king’s name imprisoned someone.
The status of the jailer—a servant of the king—not the status of the
prisoner as a natural subject nor as an alien determined when and
for whom the writ might issue.”

Thus when enemy aliens challenged imprisonment orders in the
seventeenth and eighteenth centuries using habeas corpus, they
asked the court to determine the factual question of whether they
were indeed properly categorized as such by their jailers, and if so,
whether they posed a danger of a kind for which a person might be
imprisoned. The king’s justices were quite ready to answer their
requests. But here analogies among historical English conceptions
and practices, the understandings of Americans in the founding
era, and contemporary issues arising out of the war on terror are
imperfect at best. Although the United States government refers to
all persons detained in Guantanamo Bay as “enemy combatants,”

*Rasul v. Bush, 542 U.S. 466, 481-82 (2004).
* For a fuller discussion see infra Sections III.B. and III.C.1.
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none of them are citizens of a sovereign state formally at war with
the United States, because that war is not being conducted against
any such state. Many of the detainees may harbor ill will against
the United States, but their designation as “enemy combatants”
has been made unilaterally by the United States government. Al-
though most of the detainees at Guantanamo Bay are aliens, they
do not easily fit within those conceptions of subjecthood and of
“alien enemies” that shaped habeas access in the centuries before
1789. But to the extent they do fit within those conceptions, the
thrust of early modern usage shows us that the king’s justices were
generally ready to investigate the factual and legal ground of im-
prisonment orders premised on allegations that a person was an
enemy alien, a danger to the state, or both.

In considering the implications of our findings for the Boumedi-
ene case and other potential habeas challenges arising out of the
war on terror, we need to guard against using history to answer
questions it cannot definitively answer. Making reflexive analogies
between past and present can be an intellectually lazy exercise.
Our purpose is to gain a better understanding of the writ of habeas
corpus “as it existed in 1789” by exploring the writ’s use from
within the cultural norms and legal practices of Britain and its em-
pire in the centuries before 1789. We then explore how those con-
cepts were transposed in America at the time of the framing of the
Constitution. If the Suspension Clause is to play an increasingly
important role in challenges brought by persons in confinement as
a result of their alleged involvement in the War on Terror, recover-
ing a contextualized understanding of that Clause at the time it was
enacted is important. The historical narrative of the Anglo-
American jurisprudence of habeas corpus presented in this Article
is offered as a contribution to that understanding.

I. AN ENGLISH TEXT

A. Evidentiary Problems in Habeas History

Before setting forth a preview of our general argument, it is nec-
essary to undertake a brief review of the significant evidentiary
problems that have confronted scholars of habeas corpus in Eng-
lish law.
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First, scholars have relied overwhelmingly on printed primary
sources since such sources are easily available.” But law in early
modern® England was still deeply shaped by learning that re-
mained in manuscript or which was transmitted only orally.” Sec-
ond, historians have relied not only on printed sources, but on a
limited set of such sources. For example, many American commen-
tators on the English history of habeas corpus depend on assertions
made by William Blackstone.” It is well known that the Oxford lec-
tures, later published as Blackstone’s Commentaries, were hugely
influential, especially in late eighteenth-century America.” Black-
stone was interested in far more than historical accuracy in writing
his Commentaries, and it seems fair to say, at this point, that if one
is seeking accuracy, one needs to supplement Blackstone with
other sources.” More generally, relying upon print treatises such as

*Such usage also reflects what John Baker has rightly called “the tyranny of the
press over our intellectual horizons.” J.H. Baker, Why the History of English Law
Has Not Been Finished, 59 C.L.J. 62, 82 (2000).

*The period from the mid sixteenth century to the late eighteenth is conventionally
labeled “early modern” by historians concerned with that period.

* Manuscripts were the favored form for storing and transmitting legal ideas in
early modern England, even in the later eighteenth century, when printed treatises
and legal reference works were widely available. Such manuscripts included treatises
that were never published and notes or abridgments of statutes or cases carefully
gathered under headings in a way that made them into customized reference sources
for everyday consultation. Until the late seventeenth century, when readings—public
lectures or learning exercises—all but ceased in the Inns of Court, unpublished notes
of readings were another prominent feature of legal learning. For the importance of
manuscripts and aural learning in the seventeenth century, see Wilfred R. Prest, The
Inns of Court Under Elizabeth I and the Early Stuarts, 1590-1640, at 116-24 (1972).
For the eighteenth century, see David Lemmings, Professors of the Law: Barristers
and English Legal Culture in the Eighteenth Century 131-44 (2000).

*In Rasul v. Bush, the decision of the U.S. Supreme Court referred twice to the
Commentaries; the dissent of Justice Scalia referred to it four times. 542 U.S. 466, 482
nn.12-13, 502-04 (2004). In Hamdi v. Rumsfeld, Justice Scalia made use of Blackstone
six times. 542 U.S. 507, 555, 557-58, 561-62, 576 (2004). A few other treatise writers
sometimes gain mention. Sir Matthew Hale, meanwhile, gets one notice from the Su-
preme Court in Rasul, 542 U.S. at 482 n.13, citing to the modern edition of a work
first printed in 1713: Sir Matthew Hale, The History of the Common Law of England
(Charles M. Gray ed., 1971). For the dating of the first print edition, see id. at xiii.

* The most readily available edition of Blackstone is the facsimile of the first edition
of 1765-69. 1-4 William Blackstone, Commentaries on the Laws of England (Univ. of
Chi. Press 1979).

*The very elegance of the analytic structure and prose in the Commentaries—by
which Blackstone made order out of that which was essentially chaotic, English law—
should give us pause in taking it as a merely descriptive treatise. For varying ap-
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Blackstone’s to recover an Anglo-American history of habeas cor-
pus may adversely affect one’s understanding of the actual work-
ings of English habeas cases in practice.

Third, American historians and lawyers have relied unduly on
The English Reports, an accidental gathering of cases that has been
taken, erroneously, to be canonical in their range and reliability.”
Historians of English law have long appreciated the serious flaws
in such printed case reports from the early modern period.” Even
though the quality of reporting improved in the second half of the
eighteenth century, the majority of cases went unreported.

Furthermore, members of the early modern English legal com-
munity relied heavily on manuscript reports, most of which never
made it into print.” In many instances, those that were printed are
qualitatively inferior to those that remained in manuscript. Hun-
dreds of important habeas reports survive only in manuscript, and
in other instances in which they survive alongside a printed report,
the manuscript version is much fuller.” In short, historians have

proaches to Blackstone, see David Lieberman, The Province of Legislation Deter-
mined: Legal Theory in Eighteenth-Century Britain 31-67 (1989); Duncan Kennedy,
The Structure of Blackstone’s Commentaries, 28 Buff. L. Rev. 205 (1979); and Michael
Lobban, Blackstone and the Science of Law, 30 Hist. J. 311 (1987). For a more recent
treatment, see Bernadette Meyler, Towards a Common Law Originalism, 59 Stan. L.
Rev. 551, 560-62 (2006).

"' The English Reports (1900-1930). This compilation of the best-known nominate
printed case reports was first gathered into a unified set in the early twentieth century.
See J.H. Baker, An Introduction to English Legal History 181-84 (4th ed. 2002). For
discussion of some of the problems in early modern English reports, see A.W. Brian
Simpson, Leading Cases in the Common Law 10-12 (1995); Baker, Why the History
of English Law Has Not Been Finished, supra note 25, at 73-78.

American law reports in the framing period were no better. See G. Edward White,
3-4 History of the Supreme Court of the United States: The Marshall Court and Cul-
tural Change, 1815-35, at 384-88 (1988) [hereinafter White, The Marshall Court and
Cultural Change]. For a full discussion of early American law reports, see Craig
Joyce, The Rise of the Supreme Court Reporter: An Institutional Perspective on Mar-
shall Court Ascendency, 83 Mich. L. Rev. 1291 (1985).

? John Baker has said of printed reports of the seventeenth and eighteenth centu-
ries: “[sJome of them were so bad that judges forbade their citation, or resorted to
manuscripts to supply their deficiencies: a discipline which the student of legal history
must necessarily emulate.” Baker, Introduction, supra note 31, at 183-84.

¥ See Baker, Why the History of English Law Has Not Been Finished, supra note
25, at 74.

*For an example, see the 1615 case of Henry Rosewell (“Ruswell” in the printed
reports), one of a number from that year that concerned King’s Bench oversight on
habeas corpus of Chancery imprisonment orders. The two printed reports of the case
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written and re-written the same thin history of the English writ in
its critical period—roughly 1580 to 1780—because they have con-
sistently consulted the same limited set of materials.” Scholars and
lawyers have persisted in writing the writ’s history from a tiny sam-
ple of surviving evidence. To reconstruct the English history of ha-
beas, one needs a different approach.

More than 11,000 prisoners used the writ of habeas corpus in the
three centuries before the framing of the United States Constitu-
tion.” The archives for studying these habeas cases survive. From

(Ruswells Case, 1 Rolle 192, 81 Eng. Rep. 425 (K.B.), and 1 Rolle 219, 81 Eng. Rep.
445 (K.B.)) offer only a précis of Chief Justice Sir Edward Coke’s thinking in the mat-
ter, in which he ultimately decided to remand the prisoner based on the return to
Rosewell’s writ, which stated that he had been imprisoned for a contempt of Chan-
cery. The manuscript version of the report gives a quite full account of the cases Coke
discussed and of his exchange with Rosewell’s counsel, George Croke. Bodleian Li-
brary, Oxford [hereafter Bod.], MS Rawlinson C.382, ff. 56v.—57v.

*In the most recent work considering the writ’s English history, 159 reports of 143
habeas cases are cited from the writ’s formative period, the three centuries before
1789. R.J. Sharpe, The Law of Habeas Corpus (2d ed. 1989). The principal American
work on habeas corpus cites seventy-two reports of fifty-nine habeas cases from the
same period. Duker, supra note 14. Earlier historians of the writ worked with far
fewer cases. See, e.g., Church, supra note 13, at 4-16; Hurd, supra note 13, at 75-91.

*This number is derived from a quadrennial survey of King’s Bench records (see
infra note 37) conducted by Paul Halliday, yielding information on 2752 writs of ha-
beas corpus ad subjiciendum issued every fourth year, from 1502 to 1798, inclusive.
This gives us a projected total of just over 11,000 prisoners. Given the varying condi-
tion of these records over such a long period, the figure of 11,000 is almost certainly
an undercount. Owing to problems with record survival, only partial information ex-
ists for the following years falling in the quadrennial series surveyed: 1510, 1518, 1534,
1674, 1678, and 1686.

From this information gleaned from King’s Bench archives, a database has been
constructed that allows many patterns of use to be traced. Among the many things we
learn are the identity of the committing officer or court and the wrong alleged to sup-
port the commitment; the dates at each stage of proceedings, and thus the speed of
process; results (whether prisoners were remanded, bailed, or discharged); and much
more. After 1679, we can determine whether writs issued according to common law,
or according to the Habeas Corpus Act of 1679, 31 Car. 2, c. 2.

In addition to the quadrennial survey years, the records described below were also
searched in other years of probable importance: for instance, the first two decades of
the seventeenth century, when certain aspects of writ process changed most rapidly;
the 1640s and ‘50s, during the Civil Wars and the Interregnum; the 1690s, when Eng-
land experienced foreign war and domestic risings; and the war years of the decades
after 1756. This resulted in information on more than 2000 further users of the writ of
habeas corpus in addition to the 2752 in the survey group. In total, we are working
here with information surviving on over forty percent of the projected total number of
users of a quite actively used writ. While the purpose of this Article is not to explore
closely the many things we learn from this body of evidence, it is important to under-
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them one can work not only with anecdotes—individual case re-
ports, often containing little more than judicial dicta—but with the
patterns of usage that only thousands of cases can reveal.” Court

stand this information in brief, as at many points following, we can see more clearly
the significance of various isolated moments by holding them up to general patterns
of usage.

" Three classes of records from the Court of King’s Bench, all held in the National
Archives of the United Kingdom, London (Kew) [hereinafter TNA], have been stud-
ied. First, the recorda files of the Crown Side of King’s Bench—concerned especially
with crown pleas, such as felony and statutory wrongs—contain the actual writs and
the returns made to them: the full, formal answer made to the writ in which the jailing
officer explained the circumstances of imprisonment, often by transcribing into the
return the warrant of commitment. Second, the Crown Side controlment rolls contain
enrolled copies of many of the writs and/or their returns or at least a précis of the
same. Third, the Crown Side rule and order books contain information on all aspects
of proceedings on the Crown Side.

These documents are cited throughout this Article according to standard historical
practice and to the forms of citation recommended by the National Archives of the
United Kingdom. The recorda files may be found in TNA, KB145 (up to 1688) and in
KB16 (after 1688); some stray recorda files are in TNA, KB32 (for various years in
the reign of Charles I, 1625-49) and KB11 (1689-90). In most cases, each file covers a
single regnal year: the dating of early modern judicial records, like the dating of stat-
utes, was done not by reference to the calendar year, but by reference to the year of
the monarch’s reign, that year taken to begin on the date of accession. Because the
controlment rolls and rule and order books were kept only during the court’s four
terms, and not during the lengthy vacations between terms, the recorda files provide
us with the only surviving evidence of the extensive use of habeas corpus outside of
term. Writs and their returns found in these files are cited herein by the recorda file
reference, with the name of the prisoner(s) and, where date information survives, the
writ’s teste date, the date of issuance: e.g., TNA, KB145/17/14 (Henry Vane, teste
May 30, 1662).

The controlment rolls are in TNA, KB29. These are composed of large parchment
membranes gathered by term and then stitched together at the end of each regnal
year to form the roll. References to these rolls are to the individual roll and mem-
brane number: e.g., TNA, KB29/282, m. 159d., where “m.” signifies the membrane
number, and “d.” signifies that the entry is on the dorse, or back, of the membrane.
Clerical practice varied widely across three centuries, making these rolls of greater or
lesser value from one period to the next. They tend to be quite full in the early six-
teenth century, after which they vary in quality until the period after 1660, when the
information they contain about habeas use drops rapidly. By the late 1670s, they only
list the names of the writ’s users, and from the 1690s, even this information disap-
pears. Given this variation, the recorda files are to be preferred to the controlment
rolls for any systematic study across centuries, though by combining information from
the two, we can hope to get the fullest surviving information. Two important works
have made effective use of the controlment rolls to study habeas history. The more
recent is J.H. Baker, The Common Law Tradition: Lawyers, Books and the Law 341-
46 (2000). In the 1880s, Frederick Solly-Flood wrote a long manuscript treatise on ha-
beas corpus, now housed in the library of the Royal Historical Society, in London. He
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archives—not reports, nor printed treatises, nor case abridgments
and law dictionaries—constituted the official record of judicial
process.” These sources will form the basis of our inquiry.

B. “The privilege . . .”

This phrase, at first glance, looks strange. Americans conceive of
habeas as a “right,” a mechanism for defending what we call civil
or human rights. But the English understood habeas corpus as a
privilege. One of the king’s brevia mandatoria (writs of command),
it arose from the royal prerogative and issued, on motion, at the
discretion of the justices sitting in King’s Bench.” Paradoxical as it
may seem—at least to the modern eye—the royal prerogative
would give to habeas corpus its distinctive judicial power to defend
what, centuries later, we call human rights. Liberty did not origi-
nate in the writ. But liberty would ultimately find a refuge in it, be-
cause habeas corpus stood on the most solid ground of sovereignty.
To understand the writ’s history, we must first understand this con-
ceptual foundation.

did extensive work in the controlment rolls, sampling them for the first year of each
monarch’s reign, though as he reached the seventeenth century, he worked more from
the printed reports than from the rolls.

The Rule and Order books are in TNA, KB21. These are bound paper volumes,
some of which are paginated, some foliated, and others without any numbering of the
sheets. Volume and page or folio numbers are indicated thus: TNA, KB21/11, f. 167v.,
where the second number indicates the volume, “f.” indicates the folio number, and
“v.” indicates the verso, or back of the folio. These order books have been very little
studied, yet they contain information we can find nowhere else about many aspects of
everyday court practice.

* As J.H. Baker has noted, such records have been too little studied, especially for
the centuries after 1550, yet they “are ignored at our peril.” Baker, Why the History
of English Law Has Not Been Finished, supra note 25, at 72.

¥ Habeas corpus was a judicial writ, requiring motion by counsel making a prima
facie case for issuance. For examples of the denial of habeas on motion, see Lincoln’s
Inn, MS Misc. 499, f. 249 (1666); and Lincoln’s Inn, MS Hill 83, f. 226 (1667). See also
Thomas Franklyn’s case, (1783) 1 Leach 255, 168 Eng. Rep. 230, which provides a
good example of the limitations of printed reports. Here the report does not make
clear Franklyn’s failure to get the writ. For the court’s orders, see TNA, KB21/43, un-
pag., at Monday in fifteen days of St. Hilary (January 27, 1783) for the nisi order to
issue; and at Wednesday next after the morrow of the Purification of the Blessed Vir-
gin (February 5, 1783) for the discharge of the previous order: in other words, a denial
of the writ.
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1. A Prerogative Writ

In 1677, the lawyer William Williams addressed the justices of
King’s Bench:

It is the prerogative of the King to deliver all prisoners upon ha-
beas corpus or to be satisfied that there [is] just cause for their
imprisonment. It is the right of the subject to be so delivered and
it is the right of the court to deliver them [sic] be the crime what
it will and be the[y] committed by what court soever . . ."

Here, Williams knotted together the rights of subject, king, and
court. The rights of subjects hung on the rights of the king. The
king’s rights were performed by his greatest common law court, the
court of King’s Bench, the only one of his courts in which he was
theoretically always present.” However, as we shall see, there was
one court even more powerful and highly regarded: the high court
of Parliament.” This fact would have profound consequences for
the operation and suspension of the writ. After all, there was no
separation of powers in early modern England; there were no co-
equal branches checking or balancing one another.” There was

“ National Library of Wales, MS Coedymaen 6, f. 1. Williams was arguing on behalf
of the Earl of Shaftesbury. The sting was in the tail of his statement. Shaftesbury had
been imprisoned by the House of Lords for contempt. Williams argued, unsuccess-
fully, that habeas was so important a privilege that even Parliament—“what court so-
ever’—must answer it.

“ King’s Bench was said to convene coram rege: before the king. On the idea that
King’s Bench was the place where the king himself sat in judgment, even long after he
had ceased to sit in that court, see Baker, Introduction, supra note 31, at 38-39.

> On Parliament as the king’s highest court, see id. at 207-08.

“If we are to use English history to understand the contours of our law, then we
must approach that history with some sensitivity for its distinctive features. The dif-
ferences between American and early modern English ideas and practices must be the
key to constructing a proper history of habeas corpus.

Americans commonly refer to imprisonments ordered by the king and his Privy
Council as “executive” orders. Thus, the Five Knights’ Case of 1627, in which the
knights concerned had been imprisoned by an order of the king in Council, is com-
monly referred to as an “executive” imprisonment. On the Five Knights’ Case, see
infra text accompanying notes 125-30. For such usage, see, e.g., Tor Ekeland, Sus-
pending Habeas Corpus: Article I, Section 9, Clause 2, of the United States Constitution
and the War on Terror, 74 Fordham L. Rev. 1475, 1481 (2005). But when we call the
king or his council an executive, we immediately preclude an historical investigation
by employing ahistorical premises.

The usage is anachronistic. Neither the king nor his Council was “an executive” in
any meaningful sense of that word, nor was a Parliament simply a legislature. To ap-
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only one power from which all who exercised any authority might
trace the origin of that authority: the king.

That the writ of habeas corpus should derive from those powers
belonging uniquely to the king—his prerogative—and that it
should be an instrument used by his greatest common law court to

preciate this, we must understand that Privy Council, Parliament, and every other in-
strument of authority in England shared the same legal and conceptual source: the
king. Judges, the Council, Parliaments, and all others who performed official func-
tions derived their authority from the king, explicitly—through terms spelled out in
charters or commissions passed by the great seal—or implicitly, by claims of custom.
Powers within the English polity were not seen as separated; thus they did not check
or balance one another, even if at times, as a result of institutional or personal jeal-
ousies, they came into conflict.

The Privy Council was simultaneously an administrative body, an advisory board,
and a court. It arguably legislated as well, by proclamation. The Council oversaw the
work of judges—issuing instructions to them before they rode their semi-annual assize
circuits—and of local justices of the peace. On the Council’s functions, see Penry Wil-
liams, The Tudor Regime 31-33 (1979). From the Council sprang two of the most
popular courts of the sixteenth and early seventeenth centuries: Requests and Star
Chamber. On the popularity of Requests, see Tim Stretton, Women Waging Law in
Elizabethan England 70-100 (1998), and of Star Chamber, see Steve Hindle, The State
and Social Change in Early Modern England, c. 1550-1640, at 66-93 (2000). Individ-
ual careers as well as institutional arrangements ensured significant sharing of per-
sonnel. Chief justices of the two principal common law courts—Common Pleas and
King’s Bench—typically first served as solicitor and/or attorney general, in which ca-
pacity they advised the Council and did its legal work. After promotion to the bench,
chief justices were sometimes sworn as members of the Privy Council. In this capacity,
they sat as judges in the Court of Star Chamber as well as in their own courts. See
James S. Hart, Jr., The Rule of Law, 1603-1660: Crowns, Courts and Judges 59-62
(2003). The career of the legendary Edward Coke provides a notable illustration:
Coke was attorney general, chief justice of Common Pleas and then of King’s Bench,
Privy Councilor, and sometime judge in Star Chamber. See Allen D. Boyer, Coke, Sir
Edward, in 12 Oxford Dictionary of National Biography 451 (H.C.G. Matthew &
Brian Harrison eds., 2004), available at http://www.oxforddnb.com/view/article/5826.

Nor was Parliament typically a competitor with the king before the 1640s. Rather, it
was both the king’s highest court and his most important council. Thus Henry VIII
was reputed as saying, “[W]e at no time stand so highly in our estate royal as in the
time of Parliament, wherein we as head and you as members are conjoined and knit
together into one body politic.” J.J. Scarisbrick, Henry VIII 507 (1968) (quoting 3 Ho-
linshed’s Chronicles of England, Scotland, and Ireland 826 (1808)). Henry’s reference
to “the time of Parliament” underscores the fact that his contemporaries thought of a
Parliament, not the Parliament. Until 1640, and arguably until 1689, “Parliament was
an event and not an institution.” Conrad Russell, Parliaments and English Politics,
1621-1629, at 3 (1979). Until 1689, Parliament convened at the king’s or queen’s
command, and disbanded on the same authority. On the assembling of a Parliament,
see Jennifer Loach, Parliament Under the Tudors 18-20 (1991). The classic statement
of the proposition that Parliaments were not bodies apart from and competing with
the crown is in G. R. Elton, The Parliament of England, 15591581, at 1-40 (1986).
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inspect nearly all other courts and administrative officers whenever
they detained someone, made perfect sense within an early modern
conception of law in which all authority flowed from one fount.”
Law, and this writ, relied on an idea of sovereignty so internally
unified that it could only be conceived as arising within a single in-
dividual.

To illuminate this distinctive early modern English conception of
the relationship between law and sovereignty, one can do no better
than work through an analysis of the work of Sir Matthew Hale.
Hale’s work on the prerogative represents the closest any early
modern legal thinker came to a unified field theory of English
law.” Exploring Hale’s arguments, we can see a conception of a
prerogative writ as embodying the potency of a monarch whose
judges employ the writ to protect the liberties of the monarch’s
subjects. The idea that liberty should arise from and be protected

“ This is emphatically not to say that law, and habeas corpus, were premised on so-
called absolutism. For a discussion of concepts of monarchy in the seventeenth cen-
tury, rebutting the common notion that early Stuart kings were “absolutist” in prac-
tice or in theory, and underscoring the consensual quality of political discourse in the
early seventeenth century, see Glenn Burgess, Absolute Monarchy and the Stuart
Constitution (1996), and Glenn Burgess, The Politics of the Ancient Constitution: An
Introduction to English Political Thought, 1603-1642 (1992). Historians now appreci-
ate the intellectual force and legal clarity of what would become royalist legal argu-
ment up to and during the 1640s. This helps us understand why so many lawyers—
including many of the King’s critics—ended up supporting the king rather than Par-
liament in the 1640s. As Conrad Russell pointed out, Charles I won a following in the
Civil Wars of the 1640s by an appeal to law, an appeal answered by many prominent
lawyers. Conrad Russell, The Causes of the English Civil War 131-60 (1990).

“The modern edition of Hale’s writings on the prerogative is a collation of two
manuscripts, one probably written during the Civil Wars of the 1640s, the other
probably written in the years immediately before and after the restoration of monar-
chy in 1660. A third manuscript, the Incepta de Juribus Coronae, contains Hale’s
working notes. On the manuscripts and their dates of composition, see D.E.C. Yale,
Introduction fo Sir Matthew Hale, The Prerogatives of the King ix—xi, xxiii—xxvi
(D.E.C. Yale ed., Selden Society 1976) [hereinafter Hale’s Prerogatives]. In  writ-
ing about the prerogative, Hale took himself to be writing about the heart of English
law. As he put it, “It is most certain that the English government is monarchi-
cal....[and] the supreme administration of this monarchy is lodged in the king, and
that not only titularly but really.” Id. at 10-11. From this, all else followed. For Hale’s
tabular arrangement of English public law, by which he tied political theory to Eng-
lish institutional arrangements as they arose from the central fact of monarchy, see id.
at xi-xx. As the leading work on Hale notes, in his writings on the prerogative, Hale
“organised the law, which had previously been scattered through an enormous range
of difficult sources.” Alan Cromartie, Sir Matthew Hale, 1609-1676, at 45 (1995).
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only within the status of dependent subjects of a king sounds para-
doxical to the modern ear. That it did not sound paradoxical to
early modern English ears provides a clue to understanding habeas
corpus jurisprudence in the centuries before 1789. By seeing the
writ’s derivation from the prerogative and by reading Hale to un-
derstand the nature of subjecthood, we shall see how the writ
crossed the globe, following the king’s officers, covering the king’s
subjects, “natural” and otherwise.” We shall also see how the at-
tendant idea of franchises—that all authority came from the
king”’—explains the writ’s peculiar force as a mechanism for de-
fending the subject’s liberty.” In short, the writ of habeas corpus
focused less on what we might say were the rights of the prisoner
than on the wrongs committed by the jailer.

Early modern English conceptions of the nature of the king’s
prerogative will thus be central to our account of the Anglo-
American history of habeas jurisprudence and the Suspension
Clause. But before developing that argument in more detail, it is
necessary to review some more basic issues.

“The term “natural” is placed in scare quotes because a bald distinction between
the natural and alien subjects of a monarch may strike contemporary readers as
loaded or offensive. The distinction was not so regarded in early modern English ju-
risprudence. For further discussion of the variety of subjects, see infra Subsection
LB.S.

“"Hale’s Prerogatives included a very full section discussing franchises, in which he
stated that “all jurisdictions are derived from the crown and are exercised either by
immediate commission from his Majesty or by grant over to his subjects, viz. by grant
express or presumed . ... This appears especially by that subordination that they all
have to the king’s jurisdiction . . ..” Hale’s Prerogatives, supra note 45, at 201. For a
fuller discussion, see infra Section II.B. Hale’s contemporary, Francis North, later
Lord Guilford, defined franchise succinctly as “a general denomination for all privi-
leges, exemptions, capacities, and interests, which are claimed either by grant from
the king, or by prescription . . . and are distinct from all specific estate or title in lands,
tenements, or chattels.” British Library [hereinafter BL], MS Add. 32,520, {. 66.

* As we will see in more detail, Hale endorsed the traditional doctrine “that the
king can do no wrong.” It did not follow, however, that the king’s officers were above
the law, even when implementing royal commands. “[F]or if it be wrong and contrary
to the law,” Hale argued, “it is not the act of the king but of the minister or instru-
ment that put it in execution and consequently such minister is liable to the coercion
of the law to make satisfaction.” Hale’s Prerogatives, supra note 45, at 15. Here we
reach the heart of the matter: determining what was wrong in law in the actions of
anyone commissioned by the king was the function of the writ of habeas corpus and
the other prerogative writs.
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2. Habeas Corpus in Early Modern England: A Primer

Habeas corpus is typically and properly classified as a common
law writ. Justices of the King’s Bench, primarily,” gave orders to
issue the writ of habeas corpus ad subjiciendum™ in response to
motion by counsel.” The writ was, literally, a scrap of parchment,
about one or two inches by eight or ten inches in size, directing the
jailer to produce the body of the prisoner along with an explana-
tion of the cause of the prisoner’s detention.”

“The writ also issued from Common Pleas and from the common law side of the
Courts of the Exchequer and of the Chancery. Unlike in King’s Bench, using the writ
from one of these other courts required a claim of privilege: that the writ’s user be an
officer of, or litigant in, the issuing court. This explains why, as the court of Queen’s
Bench began to make significant changes in the use of the writ in the second half of
the reign of Elizabeth I, use of habeas from these other courts appears to have fallen
off dramatically. For this reason, as Chief Justice Sir John Vaughan of Common Pleas
put it, it was “more natural” that habeas should issue from King’s Bench since it was
there that final determinations could be made on criminal wrongs. Carter 221, 124
Eng. Rep. 928 (1671).

*Throughout this article, the term habeas corpus will be used to refer to the writ of
habeas corpus ad subjiciendum et recipiendum (to undergo and receive). The writ
took many other forms, but it was this form that developed the force to review im-
prisonment orders by any official, the quality now regarded as central to the writ’s
utility. Habeas corpus ad testificandum also came to be regarded as very important,
because it brought witnesses into court in criminal (as well as civil) proceedings.

The two most common forms of the writ in the early modern period were the writ
ad respondendum and the ad faciendum et recipiendum writ, both of which removed a
body from one court into another in a private action. To early modern lawyers, these
two forms of the writ were central because they aided pleadings in disputes about
debts and other private complaints, where professional incomes were earned. Thus
early modern practice manuals focused almost entirely on these forms of the writ, not
on the ad subjiciendum et recipiendum form. See, e.g., Richard Antrobus & Thomas
Impey, Brevia Selecta; Or, Choice Writs 3 (1663); Praxis Utriusque Banci: The An-
cient and Modern Practice of the Two Superior Courts at Westminster 1-4 (1674).

* From at least the early seventeenth century, affidavits from the prisoner or others
might be used to support the motion by making out a prima facie case for the writ.
Occasional references to affidavits may be found in the rulebooks. For example, the
court ordered a writ to the jail in Lostwithiel, Cornwall, in 1624 for one Hayne, based
on an affidavit presented in court. TNA, KB21/8, f. 28. Unfortunately, affidavits do
not survive from before 1688 and only survive in large numbers beginning two dec-
ades later. Affidavits are in TNA, KB1 and KB2. The creation of indexes of affidavits
(TNA, KB39), which survive from 1738, suggests how important they had become in
the eighteenth century.

*The writ required return of the body along with “the cause of the detention” only.
In the sixteenth century, returns were often brief enough that one could write them
on the back of the writ itself. In 1628, the language of the writ changed, to require the
return of “the day and the cause of the arrest and detention.” This led to the making
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The writ’s recipient, typically a jail keeper or sheriff, would write
this explanation, which was called the return. In it, the jailer would
normally embody the warrant for the prisoner’s detention made
out to him by the officer or tribunal that ordered imprisonment. If
returning officers balked, the justices typically responded by issu-
ing new writs with “sub pena” clauses, threatening penalties for
non-return, or by issuing attachments for contempt that could
sometimes end in fines against the jailer.”

Over the course of the early seventeenth century, King’s Bench
slowly convinced all other courts and administrative officers that
they must answer the court’s demands expressed in the writ of ha-
beas corpus.™ Some jurisdictions resisted, claiming immunity from
writs issuing from the king’s great common law courts sitting in
Westminster Hall.” But in the early years of the seventeenth cen-

of longer returns, as more detailed information was now required. As returns length-
ened, the practice increasingly was to attach another piece of parchment to the writ
on which a more full return might be written. For more on this change in process, see
infra note 158.

¥ Sub pena clauses were usually included in alias and pluries writs, repeat writs is-
sued when the first was unreturned. As one reporter noted in 1632, “the custom of the
court is to grant an alias with a pain on affidavit of the serving of the first writ.” Cam-
bridge University Library, MS Gg.2.19, f. 253. Such writs tended to impose a £40 pen-
alty in the first instance and an £80 penalty in the second. But sometimes the threat
could be more severe: see, for instance, the writ for John Somerland and Hatton
Easton, which issued with a £200 threatened penalty. KB21/13, f. 99. They had been
jailed in 1646, at the end of the first Civil War, for failing to pay their assessment for
support of the parliamentary army. The threat appears to have worked: the return
was made and they were bailed. TNA, KB29/296, m. 66d.; KB21/13, ff. 101 and 102v.

** A particularly impressive example of this concerned writs sent to the porter of the
porter’s lodge (the prison) of the Council of the Marches of Wales, based at Ludlow,
in Shropshire, in 1605. This concerned a writ for Walter Witherley, sent to the porter,
Francis Hunnyngs, reported in Harvard Law School [hereinafter HLS], MS 118, ff.
57-58 and HLS, MS 1180, ff. 68v.—70. After repeated attempts to force Hunnyngs to
return the writ, King’s Bench imprisoned the jailer for contempt. HLS, MS 118, £. 58.

* Examples were Berwick-upon-Tweed, on the Scottish border; the Cinque Ports,
along the south coast; and the Council in the Marches of Wales, in the west. There
were also other jurisdictions, known as the palatinates—Chester, Durham, and Lan-
caster—to which writs in civil process did not run from Westminster Hall, but to
which the prerogative writs, including habeas corpus, did run. On these special juris-
dictions, see Baker, Introduction, supra note 31, at 27-31, 121. On the Cinque Ports,
see J.H. Baker, 6 Oxford History of the Laws of England 318 (2003). For the imposi-
tion of the writ of habeas corpus in Berwick, much against the will of the corporation
there, see the 1601 case of Henry Brearley: TNA, KB21/2, ff. 84v., 87, and 95. This
was in all likelihood the case adduced during arguments in Bourne’s Case, from the
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tury, using fines and powers of attachment, the justices of King’s
Bench convinced these and all other tribunals to make returns to
their writs that provided full legal accounts to justify the detention
of prisoners. The single most important feature of habeas corpus
jurisprudence, as it emerged in the seventeenth century, did not
concern how King’s Bench justices decided the fate of prisoners. It
concerned the fact that the justices decided their fate, regardless of
who locked them up. Thus the great importance of habeas corpus
lay in its extension to all institutions and courts by an insistent
King’s Bench, whose justices made use of all the powers available
to them in doing so. Putting the prerogative into the writ made this
possible.

In a case concerning the Cinque Ports in 1619, Chief Justice Sir
Henry Montague explained that habeas corpus was a “writ of the
prerogative.” It was the means “by which the king demands ac-
count for his subject who is restrained of his liberty.”” Why did the
king care about the liberties of his subjects? “The reason why the
common law has such great regard for the body of a man,” Chief
Justice Sir John Popham declared in 1605, “is so that he may be
ready to preserve the king.”” The king both relied upon and com-
manded the bodies of his subjects: from the need to command bod-
ies came the power to free them. King’s Bench judges used that
power as their own. Thus a writ concerned with moving, holding,
and releasing bodies from imprisonment arose directly from this
fundamental aspect of the king’s prerogative.

3. Miracles and the Royal Prerogative

Sir John Dodderidge, one of the first justices to connect habeas
corpus explicitly to the prerogative, described the prerogative this
way around 1600: “The heavens in height, the earth in deepness,
and the king’s heart none can search. The royal prerogative[s] of
princes are sacred mysteries not to be touched.”” The prerogative

Cinque Ports, in 1619: see Richard Bourn’s Case, Cro. Jac. 543,79 Eng. Rep. 465, 465—
66. For an analysis of Hale’s discussion of special jurisdictions, see infra Part II.

* Habeas Corpus al Cinque-Ports pur un Borne Imprison La., (1619) Palmer 54, 81
Eng. Rep. 975, 975 (K.B.).

“THLS, MS 105, f. 85 (1605) (from a report on the writ for Ladd, et al.).

¥ BL, MS Harleian 5220, f. 3. Dodderidge’s sketch of a planned treatise on the pre-
rogative dates from late in Elizabeth’s reign, around the years 1600-03. For discus-
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was both within and beyond law, a place where the king’s authority
mimicked the divine. Like God, Dodderidge and his contemporar-
ies reasoned, the king usually operated according to known rules.
The king’s rules were called law; God’s were called nature. Might
God or king act beyond the rules? Surely, yes, with respect to God:
God performed miracles. What about the king? An important
question was whether the royal prerogative was to be contained
within law, or whether it should be understood as allowing the king
to perform his own kind of miracles, through and upon law.”

Here we need to see the relationship of miracles to the royal
prerogative as seventeenth-century English people would have
seen it.” Contemporaries believed that a miracle was not contrary

sion, see Christopher W. Brooks, Lawyers, Litigation and English Society Since 1450,
at 207-08 (1998).

¥ Even in the eighteenth century, a King’s Bench justice found the analogy to divine
miracles a useful way to describe the prerogative. Sir John Fortescue Aland noted
that Sir John Davies, a century earlier, had likened “the prerogative to the govern-
ment of God himself, who suffers things generally to go in their usual course, but re-
serves to himself to go out of that by a miracle when he pleases.” BL, MS Stowe 1011,
f. 88 (Fortescue Aland commonplace book, n.d.). But there was nothing in Davies
about acting by whim, “when he pleases.” As we shall see, the people’s well-being,
not whim, justified use of the prerogative. See infra text accompanying notes 62-65.
Davies wrote, “[The king] doth imitate the Divine Majesty, which in the government
of the world doth suffer things for the most part to pass according to the order and
course of nature, yet many times doth show his extraordinary power in working of
miracles above nature.” Sir John Davies, The Question Concerning Impositions,
Tonnage, Poundage, Prizage, Customs, &c. 32 (1656). That work was posthumously
published, Davies having died in 1626. Sean Kelsey, Davies, Sir John, in 15 Oxford
Dictionary of National Biography 378, 378 (H. C. G. Matthew & Brian Harrison eds.,
2004), available at http://www.oxforddnb.com/view/article/7245. Fortescue Aland was
justice of King’s Bench and later of Common Pleas; he died in 1746. David Lemmings,
Aland, John Fortescue, first Baron Fortescue of Credan, in 1 Oxford Dictionary of
National Biography 558, 558-59 (H.C.G. Matthew & Brian Harrison eds., 2004),
available at http://www.oxforddnb.com/view/article/271.

“ The strangeness of the miracles analogy in a secularized twenty-first century world
raises a larger methodological issue. In exploring the centrality of the analogy to early
modern English thought, we are arguing that to recover the history of legal concepts,
we must recover epistemological assumptions by actors in the past that have now
largely been discarded. Appreciating that point is crucial to understand the ideas that
underlay Anglo-American habeas corpus jurisprudence during the period covered by
this Article. See especially Quentin Skinner’s discussion of these methods in his work
on the history of political ideas. 1 Quentin Skinner, Visions of Politics: Regarding
Method, especially chs. 1, 3, 4, 6, 8 (2002); Quentin Skinner, Liberty Before Liberal-
ism 101-20 (1998). As Skinner notes, “one of the present values of the past is as a re-
pository of values we no longer endorse, of questions we no longer ask.” Id. at 112.
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to nature—there was no necessary division between the natural
and supernatural worlds—but an occasional divine intervention in
it." This they analogized to the prerogative. As God performs
miracles within and upon the natural world, they reasoned, so too
might kings wield the prerogative within and upon law. On both
sides of the analogy, rule-transcending power complemented ordi-
nary possibilities traced by the rules. Juxtaposing nature and mira-
cle, law and royal prerogative—modern habits of thought—fails to
capture the sensibility of Dodderidge, Davies, and their contempo-
raries. By seeing this, we can appreciate better the function of the
prerogative within English law, and thus the operation of the writ
of habeas corpus.

4. Justifying Royal Miracles: The Bond Between King and Subjects

It was taken for granted that the king could perform his version
of miracles using the prerogative. He justified that intervention,
however, not simply by appeals to divine omniscience or mystery.
Just as God only used miracles for the good of the people, the
royal prerogative was used only to promote salus populi, the good
of the king’s subjects.” Linking king to God and the need for mira-
cles to the common weal in 1606, Edward Forset noted the king’s
“prerogative rights of most ample extensions, and most free ex-
emptions.” He employed those prerogatives, Forset maintained,
not whimsically, but moderately, “as God in the world, and the
Soule in the body[;] not to the impeach, but to the support of jus-
tices; not to the hurt, but to the good of subjects.” As we shall see,
this prerogative power, whether running through the writ of habeas
corpus or through the king’s suspension of law, was invariably con-
nected to his obligation to protect and further the good of his sub-
jects.

61

On early modern ideas about miracles, see Alexandra Walsham, Providence in
Early Modern England 225-43 (1999). For the persistence of such thinking in the
eighteenth century, see Jane Shaw, Miracles in Enlightenment England (2006).

“The king “is the most excellent and worthiest part or member of the body of the
commonwealth, so is he also (through his good governance) the preserver, nourisher,
and defender of all the people[, they] being the rest of the same body.” Sir William
Stanford, An Exposition of the Kings Prerogatiue, at Fol. 5 (1607).

“ Edward Forset, A Comparative Discovrse of the Bodies Natvral and Politiqve 21
(1606). Forset develops at length the likeness of the king to God, and thus the idea of
the king’s power, like God’s, to act beyond the bounds of nature. Id. at 20-26.
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This obligation did not arise from a social contract, but from a
reciprocity of duties that constituted the bond between the king
and his subjects.” The subject’s allegiance to the king, itself a prod-
uct of natural law, required that the body of the subject be at the
service of the body of the king. As Sir Thomas Fleming remarked
in his discussion of subjecthood in Calvin’s Case in 1608, “the bond
of allegiance is not a bond of servitude but of freedom: come liber
homo.”” By giving allegiance to the person of the king, the person
of the free subject was protected. Not only was his body protected,
so too was what was thought of as his “inheritance.” Inheritance
did not mean only the ability to gain possessions from one’s family.
It meant something far greater: succession to the traditional privi-
leges of a subject. Law was part of that inheritance because it
helped protect subjects. In protecting law, partly through the use of
the royal prerogative, the king protected the subject, just as the
protected subject protected the king. To our eyes, this reasoning
appears circular. To early modern eyes, it packed great force.

“The judges discussed this in Calvin’s Case (1608), which concerned whether a
Scottish subject could hold property in England after Scotland’s king, James VI, be-
came England’s king too, as James I, in 1603. In deciding that Scots born since 1603
could indeed hold property in England, the judges emphasized that the subject’s alle-
giance was owed to the actual person of the king, not to his political person or some
other abstraction such as “the Crown.” See Coke’s discussion of allegiance, 2 A Com-
plete Collection of State Trials cols. 607, 613-21 (T. B. Howell comp., 1816) [hereinaf-
ter State Trials]. In considering whether subjects owed obligation to the king’s body
politic, or to his body natural, Coke was clear: “our ligeance is to our natural liege
sovereign.” Id. at col. 629. For analysis of Coke’s report of Calvin’s Case, see
Keechang Kim, Aliens in Medieval Law: The Origins of Modern Citizenship 176-99
(2000) and Daniel J. Hulsebosch, The Ancient Constitution and the Expanding Em-
pire: Sir Edward Coke’s British Jurisprudence, 21 Law & Hist. Rev. 439 (2003).

“«Like a free man.” John Hawarde, Les Reportes del Cases in Camera Stellata,
1593 to 1609, at 362 (William Paley Baildon ed., 1894). That liberty was a condition
premised on obligation, even bondage. It was a secular rendition of the most perva-
sive language of liberty in seventeenth-century England: that associated with the
status of a Christian. See, e.g., Alexander Chapman, Christian Liberty Described in a
Sermon Preached in the Collegiate Church at Westminster, by a Minister of Suffolke,
at signature D3 (unpaginated) (1606). Debates about the nature of liberty were thus
heavily conditioned by religious controversy, the most important being that concern-
ing antinomians. Those who emphasized the role of Hebraic law in controlling human
actions were derisively called “legalists” by their antinomian foes, who thought that
only in a full and unfettered liberation could they live out their salvation here on
earth. On antinomians, see David R. Como, Blown by the Spirit: Puritanism and the
Emergence of an Antinomian Underground in Pre—Civil-War England (2004). On “le-
galists,” see id. at 2.
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5. Habeas Corpus and the King’s Subjects, Natural and Alien

Thus far we have associated the royal prerogative, from which
the privilege of habeas corpus was derived, with subjecthood,
which might be thought of as being limited to those born within
England. But for the purposes of employing the writ of habeas
corpus, subjecthood did not arise only from birth in the king’s do-
minions.

Following the lead given by Coke in Calvin’s Case (1608), Hale
identified four kinds of subjects, ranging from those “natural born”
to “local subjects.”™ It is in this latter category that the nature of
subject status becomes much more complicated than modern lan-
guage, with its emphasis on a distinction between citizens and
aliens, might suggest. As Hale put it, “every person that comes
within the king’s dominions owes a local subjection and allegiance
to the king, for he hath here the privilege of protection.”” Protec-
tion—arising from allegiance—derived from the king’s prerogative,
which “flow[s] from the fountain of grace” to all the king’s sub-
jects, both “natural” and “local.”™ All were protected by those
parts of English law that ensured that no one acting in the king’s
name performed any deed outside the law. The complex and inclu-
sive notions of subjecthood on which this protection rested per-
sisted at least until the first Aliens Act of 1793% and in practice,
well beyond. ” This expansiveness of the king’s protection explains

“«I find the denomination of subjects applicable to persons under these four con-
siderations, first, natural born subjects, secondly, acquired, or subjects by purchase or
acquest, thirdly, local subjects, fourthly, feudal subjects.” Hale’s Prerogatives, supra
note 45, at 54. Coke’s four varieties of “ligeance” differed slightly: “naturalis,” “by
acquisition or denization,” “local obedience,” and “legal obedience.” 2 State Trials,
supra note 64, at col. 615.

*" Hale’s Prerogatives, supra note 45, at 56.

*BL, MS Harleian 5220, f. 11v. “Protection,” according to Thomas Blount, is “that
benefit and safety, which every subject, denizen, or alien, specially secured, hath by
the Kings Laws.” Thomas Blount, NOMO-AEEIKON: A Law-Dictionary, at entry
“Protection,” signature Fff4 (Sherwin & Freutel 1970) (1670).

%33 Geo. 3,c. 4.

" Sir Francis Ashley, in his 1616 reading on Magna Carta, chapter 29, argued that
“none may be freemen except those who are subjects, or born, or resident within the
fee of the king and within his protection.” An alien, Ashley concluded, was a freeman
for purposes of Magna Carta, but this status pertained only while one was within the
king’s dominions, “because his allegiance and protection is only local.” Even an alien
enemy, who came by safe conduct, was a “freeman because he has the protection of
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why in the many cases of foreigners using habeas corpus the issue
of their foreignness was almost never discussed, much less used to
bar review of detention orders.” When foreign sailors were im-
pressed into the king’s navy in the second half of the eighteenth
century, claims of alien status provided the foundation for using
the writ and ultimately for releasing such impressed foreigners.”

the king and thus by the law of nations (which is only the law of nature) must have the
privilege of the laws of the realm.” BL, MS Harleian 4841, f. 6.

On the impact of the Aliens Act of 1793 and further statutes amending it, see Cait-
lin Anderson, Britons Abroad, Aliens at Home: Nationality Law and Policy in Britain,
1815-1870, at 23-58 (2004) (unpublished Ph.D. dissertation, University of Cam-
bridge). The extension of consular protection to a wide variety of different kinds of
subjects—for instance, in the Mediterranean—persisted as late as the mid-nineteenth
century. Broadly inclusive practices making protection available to persons who were
not natural subjects only began to be curtailed, by statutory change, beginning in
1847. See id. at 168-75, 176-77. Our thanks to the author for sharing with us a copy of
her unpublished dissertation.

"' See, for example, the writ for the Marquis de Brabant and a knight of Malta who
were bailed after conviction at Maidstone assizes for shooting three watermen. TNA,
KB145/17/14 (teste February 12, 1662); KB21/14, ff. 70v. and 72v.

” Hundreds of foreign seamen, caught up by press gangs in English, Caribbean, or
even foreign ports, successfully used habeas corpus to gain release from naval service
in the second half of the eighteenth century. A 1740 statute had excepted from im-
pressment “every foreigner.” 13 Geo. 2, c. 17. Reference to this and other exempt
categories were the chief grounds on which sailors used habeas corpus to challenge
impressment. Foreign sailors in the merchant marine were supposed to be issued let-
ters of protection explaining their foreign status, which could be presented whenever
the press came on board. 13 Geo. 2, c. 17, § 3. This did not always prove effective
when press officers anxious to meet their quotas were at work. In such cases, when
foreign sailors used habeas corpus, the Admiralty’s solicitor usually recommended
that the sailor be released. In one such case, the Admiralty solicitor explained that
two foreign sailors were “entitled to be discharged by virtue of the said writs of HC.”
He added, as he often did, that releasing them would be advised, “in order to save a
great expense.” TNA, ADM1/3678, f. 4 (letter of Samuel Seddon, Admiralty solicitor,
to John Cleveland, secretary to the Admiralty board, January 22, 1760). While protec-
tions were desirable, they were not required, since aliens, by virtue of their status,
were exempt from this form of detention. Thus even when a sailor lacked a protec-
tion, the Admiralty ordered release. See ADM1/1787 (letter of Capt. John Falking-
ham to John Cleveland, October 16, 1760, noting that a Swede and a Spaniard had no
protection, with order to discharge on the verso). Admiralty solicitor letters in TNA,
ADM1 and ADM7, provide a unique body of evidence for the perspective of counsel
opposing writs of habeas corpus. The writs (TNA, KB16) and affidavits (TNA, KB1)
in impressment cases, along with captains’ letters (TNA, ADM1), and the attendant
orders on those writs (TNA, KB21), provide an opportunity to examine habeas usage
from several angles. For background on impressment, see N.A.M. Rodger, The
Wooden World: An Anatomy of the Georgian Navy 164-88 (1986).
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But the king’s protection applied not only to foreign sailors and
to other local subjects or “alien friend[s],” as Hale called such per-
sons.” “[I]f an alien enemy reside or come into the kingdom, and
not in open hostility, he owes an allegiance to the king ratione
loci....”" What counted as “open hostility?” Answering this ques-
tion was a matter of both fact and law for the court of King’s
Bench to explore. Writs used during the French wars of the 1690s
to investigate imprisonment orders for alleged “prisoners of war,”
“prisoners at war,” or “spies” show this well. The court remanded
some of these prisoners and released others.” In one of the few re-
ported instances when alien enemy status was raised by counsel in
hopes of impeding habeas corpus, the court not only issued the
writ, but later released the prisoners.” Until a court explored an al-

” Hale’s Prerogatives, supra note 45, at 56.

™ «“By reason of place.” Id. at 56.

” Abraham Fuller was arrested for “suspicion of dangerous and treasonable prac-
tices” and, according to the return to his writ, ordered held as “a prisoner at war.” He
was then discharged without bail upon consideration of this return in February 1690.
TNA, KB11/14 (teste January 23, 1690) and KB21/23, p. 362. Though the return to his
writ referred to him as a “prisoner at war” and explained his detention by order of the
Privy Council, it made no mention of a suspicion of “treasonable practices” men-
tioned in the original conciliar order. See CSPD 1689-90, p. 329 and TNA, PC2/73, p.
351.

The return to the writ for John Dupuis reported that he had been captured at Exe-
ter in September 1694 and ordered jailed by the mayor there, as “a Frenchman, on
suspicion of being a spy.” King’s Bench ordered Dupuis remanded to the royal mes-
senger who had custody of him when the return to his writ was examined in court. In
September 1695, the Privy Council ordered that he be turned over to the Commis-
sioners for Sick and Wounded Seamen, who also handled prisoners of war, and or-
dered that he be exchanged with the French “when there is any exchange of prison-
ers”: TNA, KB16/1/5 (teste April 12, 1695) and PC2/76, f. 116v.

The return to a writ of early 1697 explained that Garrett Cumberford had been de-
tained two years earlier, first in Newgate, and later in the Savoy, where other military
prisoners were held. He was bailed by King’s Bench. A Privy Council order of May
1695 (TNA, PC2/76, f. 65v.) suggests that he may have been given the chance to be
released upon giving security and swearing the oath of allegiance. Whether he refused
these terms, or other circumstances intervened, is unclear. No mention of any inter-
vening release is made in the return to his writ in the winter of 1697. TNA, KB16/1/6
(teste January 23, 1697) and KB21/25, p. 120.

" See The Case of Du Castro, (1697) Fortescue 195, 92 Eng. Rep. 816 (K.B.) (he is
called Du Castro in the report, but DuCastre in the record). For full information in
the case, one must consult the original record, where Daniel DuCastre and Francis
LaPierre were called in the return to their writ “alien enemies and spies.” TNA,
KB16/1/6 (teste January 23, 1697). The clerical note on the return to the writ shows
they were bailed. DuCastre and LaPierre appeared twice in court on recognizances,
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legation of violence intended by an enemy alien against the king
and his subjects, it remained just that: an allegation.

Although subjects—alien or native born—performed the bond
of allegiance with their bodies, the king did the same and more. We
return to his capacity to perform legal miracles. The royal power to
create sanctuary or to grant pardon was a kind of miracle: a dispen-
sation from the law made possible by the prerogative.” Hale called
pardon “dispensation with laws” or “[a]n exemption from govern-
ment.”™ As we shall see, “dispensation” from law, and its cousin,
suspension, would become controversial. But as long as pardon was
more closely connected to mercy for the subject than to the power
of the king—*“not to the hurt, but to the good of subjects””—this
use of the prerogative would persist. By providing protection
where appropriate and by granting mercy beyond the law’s war-
rant, the king demonstrated his deep obligations to subjects of all
kinds by performing extra-legal miracles.

Whether the king imposed justice or granted mercy, he imposed
on bodies, and never more clearly than when he imprisoned those
bodies. All prisons being the king’s franchises, the king could in-
spect all imprisonment orders made on his behalf.” Using writs is-
sued by his judges, the king protected both the subject’s body and
the royal dignity invoked by those who held his franchises. The
writ of habeas corpus then was nothing if not a privilege, a privi-
lege of the highest, most miraculous kind, for this writ could inter-
vene where other law could not, to determine the rightness of con-
straints imposed on the bodies of the king’s subjects of all kinds.

according to standard procedure in bail orders of this kind. Both were ultimately dis-
charged from bail. KB21/25, pp. 149 and 210.

" On sanctuary, see Hale’s Prerogatives, supra note 45, at 259; Peter Iver Kaufman,
Henry VII and Sanctuary, 53 Church Hist. 465 (1984). On pardons, see K.J. Kessel-
ring, Mercy and Authority in the Tudor State 56-90 (2003).

” Hale’s Prerogatives, supra note 45, at 177, 259-60.

” Forset, supra note 63, at 21.

*“The gaols . .. are all in the king’s disposal . . . for the law hath originally trusted
none with the custody of the bodies of the king’s subjects . . . but the king or such to
whom he deputed it.” Hale’s Prerogatives, supra note 45, at 228-29.
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