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result directly or indirectly from an act of the armed forces of the
United States in combat.””” In essence, the FCA internalizes the
law of war norm of the combatant’s privilege, allowing compensa-
tion for tort and other injuries caused by the U.S. military only as
long as those injuries occurred outside combat operations. A looser
approach to compensating civilians who are injured is institutional-
ized through the payment of solatia—“nominal payments made
immediately to a victim or the victim’s family to express sympathy
when local custom exists for such payments.””" Even though solatia
provide compensation, they send strong signals that these are not
claims of responsibility or compensation for a particular loss.”
Moreover, the practice is limited to countries that have a custom of
solatia, which, according to the Army Regulations, consists of Mi-
cronesia, Japan, Korea, and Thailand.” In essence, compensation
through both the FCA and solatia incorporates the central corol-
lary of the laws of war’s principles of privilege, distinction, and
proportionality—that militaries have no responsibility to compen-
sate civilians who are harmed, injured, or killed as a result of le-
gitimate military operations.

In contrast to the kill-capture approach, counterinsurgency’s
win-the-population strategy suggests that compensating civilians
who are harmed, injured, or killed even during legitimate military
operations would be a smart tactic. Condolence payments™ have
the benefit of expressing sympathy to victims and their families,
providing humanitarian relief and aid to those who may no longer
have the ability to earn a livelihood, and fostering goodwill among
the population.”™ Because counterinsurgents must convince the
population that they are working in the population’s interest, com-

*1d. § 2374 (b).

" U.S. Dep’t of Army, Reg. 27-20, Claims, at 108 (Feb. 8, 2008).

®'For example, solatia are paid through personal and operational appropriations
rather than claims. See id. { 10-11; id. at 108.

*21d. q 10-11; see also U.S. Dep’t of Air Force, Instr. 51-501, Tort Claims q 4.22 (15
Dec. 2005).

** A condolence payment could be defined as “any monetary compensation made
by the U.S. military directly to victims, or their survivors, who suffer physical injury,
death, or property damage as a result of U.S. military or coalition operations.” See
Jonathan Tracy, Campaign for Innocent Victims in Conflict [CIVIC], Condolence
Payments 1 (July 2006), http://www.civicworldwide.org/storage/civic/documents/

condolence %20payments %20current.pdf.
254
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pensation through condolence payments can help the population
distinguish the legitimate, credible counterinsurgent. As a result,
condolence payments have been called a “non-lethal weapons sys-
tem™ and have been heralded by commentators as an effective
way to win the population in counterinsurgency operations.”

Indeed, the practice of compensation since the Vietnam War
confirms the strategic value of compensation. The Operational
Law Handbook notes that the combat exclusion “interferes with
the principle goal of low intensity conflict/foreign internal defense:
obtaining and maintaining the support of the local populace.””
And in every conflict from Vietnam to Somalia, the Army has tried
to get around the restrictive nature of the FCA’s combat exclusion
in order to pay condolences.”™ In Vietnam, the military got the
government of South Vietnam to agree to pay claims; in Grenada,
military personnel administered claims procedures but used State
Department funds through USAID; in Panama, the United States
provided funds to pay claims through a broader program of eco-
nomic support for the government.”™ Indeed, the conflicts in Iraq
and Afghanistan have been no exception—together, the military
has provided $29 million in condolence payments.™

Although condolence payments are an effective weapon in coun-
terinsurgency’s win-the-population strategy, recent practice in Iraq
and Afghanistan and the laws of war themselves are severely dis-
connected from the win-the-population strategy. In Iraq and Af-
ghanistan, condolence and solatia payments were prohibited early
in the conflict and were coupled with restrictive interpretations of
the FCA. The Air Force procedures for the Iraq war stated, “[a]ll
[FCA] claims arising within the ... boundaries of Iraq during the
period of the war, are automatically classified as combat activity

1d. at 4.

*1d. at 4, 10.

*"Int’l & Operational L. Dep’t, Judge Advoc. Gen. Legal Ctr. & Sch., Operational
Law Handbook 152 (2007) [hereinafter Handbook].

**1d.; see also Witt, supra note 6, at 10-11.

* Handbook, supra note 257, at 152-53.

** Gov’t Accountability Off., The Defense Department’s Use of Solatia and Condo-
lence Payments in Iraq and Afghanistan, GAO-07-699, at 1 (May 2007) [hereinafter
GAO Report].
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claims, and therefore are prohibited.” With FCA claims absent,
soldiers relied on condolence and solatia. Yet it was not until
March 2004 that any condolence payments were made in Iraq and
until November 2005 that they were made in Afghanistan.”” And
solatia payments, amounting to a total of $1.9 million by 2007, were
only made in Iraq from June 2003 to January 2005 and in Afghani-
stan since October 2005 In addition, funding for condolence
payments was limited. Condolences are paid out of a commander’s
emergency response program (CERP) funds, which are also a
commander’s main source for reconstruction and humanitarian re-
lief projects.” Indeed, condolence payments amounted to only 8%
of the expenditures from CERP funds in Iraq in 2005 and 5% in
2006.” In Afghanistan, they amounted to 1% in 2006. In some
cases, the funding available for condolences would be used up,
leaving commanders limited or no resources from which to pay
claims.”” The strategic importance of condolence payments sug-
gests that the restrictive interpretation of the FCA, the limited use
of condolence payments early in the wars, and the limited funding
available for condolence payments were all mistakes.

Even when implemented in Iraq and Afghanistan, the practice
of condolence payments has not been as effective a “non-lethal
weapon system” as those hopeful about its use might desire.” Be-
cause the condolence process is discretionary and decentralized to
the level of particular commanders, the procedures and application
have been inconsistent and largely ad hoc.”” Payments for similar

¥ Ctr. for L. & Mil. Operations, Judge Advoc. Gen. Legal Ctr. & Sch., 1 Legal Les-
sons Learned from Afghanistan and Iraq 179 (2004) [hereinafter CLAMO].

zz GAO Report, supra note 260, at 2 n.3.

" 1d.

** See Tracy, supra note 253, at 6; see also id. at 7 (noting that CERP’s goal is focus-
ing “on labor intensive and urgent humanitarian relief and reconstruction projects”
and directing that “[p]rojects should be implemented rapidly to reinforce a positive
perception upon the Iraqi economy and by providing employment opportunities to
the Iraqi people”).

2: GAO Report, supra note 260, at 20.

"1Id.

*"Tracy, supra note 253, at 6 n.8.

** See Witt, supra note 6, at 13; CLAMO, supra note 261, at 175; CIVIC, Civilian
Claims Act Frequently Asked Questions 2, http://www.campaign4compensation.org/
FAQs.html (last visited Aug. 20, 2009) [hereinafter CIVIC, CCA].

*” See Witt, supra note 6, at 13; CIVIC, Adding Insult to Injury: US Military Claims
System for Civilians 1-2, available at http://www.civicworldwide.org/storage/civic/
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injuries are inconsistent over time and places,”™ claims are denied
for no particular reason,”" and in many cases when an FCA claim is
denied, the claimant is not referred to the condolence system.””
The maximum payment for loss of life is $2500, which prevents
claims officers from adequately compensating in the most egre-
gious cases or compensating when someone has lost a breadwinner
or livelihood and may be responsible for taking care of an entire
family.”” Finally, because of the ad hoc nature of the program, par-
ticular units have established arbitrary interpretative rules, such as
placing a three-month statute of limitations on payments and not
paying condolences if another unit caused the harm, a particular
problem given the migration of people because of violence and the
high unit turnover.” Standardized rules are not unworkable, since
the FCA allows for units to pay claims from damage caused by
other units and places a two-year statute of limitations on claims.”

In addition to revising statutory and military practice with re-
spect to condolences, the win-the-population strategy also suggests
that the structure and principles of international law are in conflict
with a robust condolence program. The laws of war, assuming the
kill-capture strategy of victory, grant privilege to killing civilians as
a matter of collateral damage during legitimate military operations.
A win-the-population strategy would reject this privilege, leaving
the question of remedy open. Some might go further, arguing a
remedy is required. Under this approach, the counterinsurgent
must try not to injure civilians and must also compensate those
who are injured by military operations. The international commu-
nity has suggested compensation for victims of war crimes and
crimes against humanity,”™ and Additional Protocol I to the Ge-
neva Convention requires parties to a conflict that violate the Con-

documents/civic%20military %20claims %20white %20paper.pdf [hereinafter CIVIC,
Claims].

™ CIVIC, CCA, supra note 268, at 2; see also Witt, supra note 6, at 16 (arguing that
a table of standardized damage payments would be helpful to address this problem).

' Witt, supra note 6, at 13.

*” CIVIC, Claims, supra note 269, at 1-2.

* Tracy, supra note 253, at 6.

71d. at 5.

275 Id_

7 See G.A. Res. 60/147, 9 20, U.N. Doc. A/RES/60/147 (Dec. 16, 2005).
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ventions to pay compensation.”” One commentator has even called
for a “responsibility to pay.””” Such a responsibility directly con-
flicts with the conventional kill-capture approach, which privileges
killing civilians as a matter of collateral damage. Though it seems
aligned with counterinsurgency strategy, institutionalizing the “re-
sponsibility to pay” via direct compensation, however, may be un-
wise. Compensating a family during conflict may merely make
them a target for insurgents who discover their wealth. Any ap-
proach must therefore allow in-kind, communal, and other forms
of compensation so as not to turn victims into targets.”

3. Occupation Law

In contrast to debates on targeting, detention, interrogation, and
torture, the law of occupation has been comparatively ignored in
public discourse. To some extent, this is a function of the war on
terror framework, whose strategy of kill-capture is not obviously
related to occupation and territorial administration. Killing and
capturing small bands of terrorists around the globe does not re-
quire overthrowing dozens of regimes and building their govern-
ments. In contrast, insurgency is driven by grievances in social sys-
tems, and counterinsurgency’s win-the-population strategy requires
security, basic services, and political, economic, and legal reforms
to address and minimize those grievances. With this framework,
occupation seems more relevant, if not central. Occupiers might
seek to address insurgencies at their root—social and political
structures—and in that process may need to reform state institu-
tions. The law of occupation governs these actions and has long
expressed a tension between a conservationist principle—in which
the occupier maintains the ousted sovereign’s institutions—and a
reformist principle—in which the occupier can change institutions
for security, humanity, or in its most recent form, self-
determination. Seeing contemporary conflict as insurgency and
counterinsurgency rather than a war on terror makes occupation

277

API, supra note 196, at art. 91.
Jonathan Tracy, Responsibility to Pay: Compensating Civilian Casualties of War,
Hum. Rts. Brief, Fall 2007, at 16, 16-17.

*” Thanks to Todd Huntley for a helpful discussion along these lines.

278
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law one of the most important areas of the laws of war, and rejects
the conservationist approach to occupation law.

Although occupation law has been applied infrequently between
the occupations of Germany and Japan and the occupation of Iraq
in 2003, it technically applies to a broad set of cases.”™ Under Arti-
cle 42 of the Hague Regulations of 1907, “[t]erritory is considered
occupied when it is actually placed under the authority of the hos-
tile army. The occupation extends only to the territory where such
authority has been established and can be exercised.”" In fact, the
scope of Article 42 is so broad that occupation can occur during the
conflict if a territory is under foreign control for even a few
hours.”

The fundamental, pervasive characteristic of occupation law is a
tension between conservation and reform.”™ The conservationist
principle arose out of the nature of conventional warfare. The
Franco-Prussian War, considered the inspiration for occupation
law, provides an example.”™ After the war, Prussia occupied French
territory until the peace treaty, under which some of the land was
ceded to Prussia. As a model, the Franco-Prussian War had some
significant features of conventional warfare: war was fought to
achieve limited national goals rather than regime change or expan-
sive conquest, and it was fought between professional armies with
no interest in involving ordinary civilians.” The goal of occupation
was to maintain the status quo prior to the war, until the peace

280

See, e.g., Eyal Benvenisti, International Law of Occupation 182 (1993) (noting
that governments have sought to avoid the distinction of occupant, except for Israel
with respect to territories occupied during the 1967 war). For a helpful typology of
occupations, see Adam Roberts, What is a Military Occupation?, 1984 Brit. Y.B. Int’l
L. 249 (1985).

* Hague IV Annex, supra note 40, at art. 42.

* Int’l Humanitarian L. Res. Initiative [[HLRI], Application of IHL and the Main-
tenance of Law and Order, 2 Military Occupation of Iraq 2 (Apr. 14, 2003),
http://www.ihlresearch.org/iraq/pdfs/briefing3423.pdf [hereinafter THLRI, Applica-
tion of IHL]. Once status as an occupant is triggered, the occupant must follow the
law of occupation, which includes articles 42-56 of the 1907 Hague Regulations and
articles 47-78 of the Fourth Geneva Convention.

*See, e.g., Adam Roberts, Transformative Military Occupation: Applying the
Laws of War and Human Rights, 100 Am. J. Int’l L. 580, 580 (2006).

* Benvenisti, supra note 280, at 27.

* See id.; see also Eyal Benvenisti, The Security Council and the Law on Occupa-
tion: Resolution 1483 on Iraq in Historical Perspective, 1 IDF L. Rev. 19, 20 (2003).
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treaty was signed and the temporarily-ousted sovereign could re-
take control.™

Occupation law, on this model, is not focused on territorial ad-
ministration or long-term peacemaking.” It does not provide the
occupant with “general legislative competence” and it is “not in-
tended to provide a general framework for reconstruction and law
reform.” Any “extensive forcible changes are unlikely to be law-
ful.”” The occupant cannot change internal borders or create new
constitutional or government structures™ because changes in po-
litical institutions could have consequences beyond the occupation
and therefore undermine the ousted sovereign’s authority.” In-
deed, the ICRC Commentary to Article 47 of the Fourth Geneva
Convention notes that occupier changes during World War 1I were
illegal under Article 43 of the Hague Regulations—even with the
cooperation of portions of the population.”” The occupier is merely
a “de facto administrator.”*”

The Hague Regulations are the clearest example of the conser-
vationist principle. Article 43 states,

[t]he authority of the legitimate power having in fact passed into
the hands of the occupant, the latter shall take all the measures

* See Gregory H. Fox, The Occupation of Iraq, 36 Geo. J. Int’l L. 195, 199 (2005)
(“Occupiers are assumed to remain only for the limited period between the cessation
of hostilities and the conclusion of a final peace treaty. That treaty determines the fate
of the occupied territory, most likely returning it to the ousted de jure sovereign.”).

*7 Carsten Stahn, The Law and Practice of International Territorial Administration
115-16 (2008).

*See id. at 119-20.

* Paul Bowers, Int’l Aff. & Def. Sec., Iraq: Law of Occupation, 2003, H.C. 03/51, at
18.
* See Stahn, supra note 287, at 120; Fox, supra note 286, at 199; Thomas D. Grant,
Iraq: How to Reconcile Conflicting Obligations of Occupation and Reform, ASIL In-
sights, June 2003, at 3, http://www.asil.org/insigh107al.cfm.

®'Yoram Dinstein, Legislation under Article 43 of the Hague Regulations: Bellig-
erent Occupation and Peacebuilding 10 (Program on Humanitarian Pol’y & Conflict
Res., Occasional Paper Series, Fall 2004).

2 See Oscar M. Uhler et al., ICRC, Commentary, IV Geneva Convention Relative
to the Protection of Civilian Persons in Time of War 273 (Jean S. Pictet, ed.) (1958)
[hereinafter Geneva IV Commentary]; IHLRI, International Assistance in Occupied
Territory, 2  Military  Occupation of Iraq 2 (Apr. 22, 2003),
http://www.ihlresearch.org/iraq/pdfs/briefing3424.pdf [hereinafter THLRI, Interna-
tional Assistance].

* Geneva IV Commentary, supra note 292, at 273; IHLRI, International Assis-
tance, supra note 292, at 2.
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in his power to restore, and ensure, as far as possible, public or-
der and safety, while respecting, unless absolutely prevented, the
laws in force in the country.”

Even though it allows some reformation of the laws, setting the de-
fault rule as respecting the laws in force expresses the conserva-
tionist principle underlying occupation law.” The Hague Regula-
tions also express this conservationist vision elsewhere. For
example, if the occupier collects taxes, it must do so “in accordance
with the rules of assessment and incidence in force.””

The conflicting principle in the law of occupation is that of re-
form: the occupier’s power and authority to change the status quo
in the territory. The impetus for reform can be grouped into three
categories: security, humanity, and self-determination. The security
imperative was built into the Hague Regulations and has remained
part of occupation law since. Article 43 allows the occupier to
change the “laws in force in the country” in order to ensure “public
order and safety.” Article 49 notes that any levy of money “shall
only be for the needs of the army or of the administration of the
territory in question.”” The Fourth Geneva Convention also ex-
presses this principle, allowing the occupant to take “necessary”
measures of “control and security in regard to protected per-
sons,”” to transfer or evacuate persons for security reasons,”™ and
to force the population to work if needed for the occupier’s army.™

At the same time, the Fourth Geneva Convention added a hu-
manitarian justification for reforming the laws in force. With that
shift, Geneva law transformed the occupier from a disinterested
administrator to an administrator with many duties.” Article 47
makes the shift, asserting that persons must not be deprived of “the
benefits of the present Convention by any change introduced, as
the result of the occupation.”” The ICRC Commentary demon-

** Hague IV Annex, supra note 40, at art. 43.

** Benvenisti, supra note 280, at 13-14.

Hague IV Annex, supra note 40, at art. 48.

*71d. at art. 49.

* GC 1V, supra note 53, at art. 27.

*1d. at art. 49.

*1d. at art. 51.

' Benvenisti, supra note 280, at 28-31; see also Stahn, supra note 287, at 117-18.
*» GC 1V, supra note 53, at art. 47.

296
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strates the tension this change wrought. One the one hand, Hague
Article 43 prohibits “changes in constitutional forms or in the form
of government, the establishment of new military or political or-
ganizations, the dissolution of the State, or the formation of new
political entities,” even if the occupier tries to get the cooperation
or assent of part of the population.”” On the other hand, some
changes to political institutions “might conceivably be neces-
sary.”™"

Geneva’s expansive rights enable this reformist project. Some
require little reform: Occupation law prevents forcing the popula-
tion to divulge information about the enemy’s army or defenses™
or to serve in the occupier’s armed forces,™ it prohibits requiring
allegiance to the occupier,™ and it forbids pillage.™ Others may re-
quire considerable reform: protecting “family honour and rights,
the lives of persons,” private property, and religious beliefs™ may
require shifting a state’s balance of church and state or reforming a
planned economy. The occupier must also ensure food and medical
supplies,”’ maintain public health, hygiene, and hospital function-
ing,”"" and permit religious practice and ministry.” It is quite possi-
ble that “protecting” these rights would require not disinterested
stewardship or administration, but rather the overthrow and ref-
ormation of the country’s laws.

United Nations Security Council Resolution 1483, which pro-
vided the legal framework for the United States-led occupation of
Iraq, introduced self-determination as another justification for re-
form. Under the conservationist approach, an occupier was unable
to promote representative government or facilitate a process of
self-determination, as it would directly contradict Hague Article

** Geneva IV Commentary, supra note 292, at 273.

™ 1d. at 274; see also GC 1V, supra note 53, at art. 64 (“The Occupying Power may,
however, subject the population of the occupied territory to provisions which are es-
sential to enable the Occupying Power to fulfill its obligations under the present Con-
vention . ...”).

" Hague IV Annex, supra note 40, at art. 44,

* GC 1V, supra note 53, at art. 51.

*"Hague IV Annex, supra note 40, at art. 45.

*®Id. at art. 47; GC IV, supra note 53, at art. 33.

* Hague IV Annex, supra note 40, at art. 46; GC IV, supra note 53, at art. 27.

*® GC 1V, supra note 53, at art. 55.

*'1d. at art. 56.

*21d. at art. 58.
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43, even with Geneva’s humanitarian reform principle. But since
the Geneva Conventions, many contemporary instruments in in-
ternational law have enhanced the right to self-determination.™ By
incorporating self-determination, one commentator has argued,
Resolution 1483 “invented a new model of multilateral occupa-
tion.””"

Resolution 1483 recognizes the United States and United King-
dom as occupying powers,”” and grants authority that is in tension
with the conservationist approach.” Paragraph 4 calls upon coali-
tion authority “to promote the welfare of the Iraqi people through
the effective administration of the territory, including . . . the crea-
tion of conditions in which the Iraqi people can freely determine
their own political future.””" Paragraph 8 expands on this require-
ment, authorizing the Special Representative for Iraq to coordinate
with the coalition authority to “restore and establish national and
local institutions for representative governance,” to facilitate
“economic reconstruction and the conditions for sustainable devel-
opment,”"” and to promote “legal and judicial reform.”™ At the
same time as the Resolution authorizes radical transformation, it
calls upon the authority to “comply fully with their obligations un-
der international law including in particular the Geneva Conven-
tions of 1949 and the Hague Regulations of 1907.”*" Yet the re-
forms allowed under Resolution 1483 would violate either of these
regimes. Each of these reforms could “take root and have enduring
consequences.”

313

See, e.g., Charter of Economic Rights and Duties of States, G.A. Res. 3281
(XXIX), art. 16(1), U.N. GAOR, 29th Sess., Supp. No. 31, U.N. Doc. A/Res/3281
(Dec. 12, 1974); G.A. Res. 3171 (XXVIII), at 52, U.N. GAOR, 28th Sess., U.N. Doc.
A/9400 (Dec. 17 1973); Declaration on Principles of International Law concerning
Friendly Relations and Co-Operation among States in Accordance with the Charter
of the United Nations, G.A. Res. 2625 (XXV), at 123-24, U.N. GAOR, 25th Sess.,
Supp. No. 16, UN Doc. A/8028 (Oct. 24, 1970); see also Benvenisti, supra note 280, at
184-87.

** Stahn, supra note 287, at 143.

3See S.C. Res. 1483, UN. SCOR, 58th Sess., 4761st mtg. at 2, U.N. Doc.
S/RES/1483 (May 22, 2003).

*° See Stahn, supra note 287, at 144,

*S.C. Res. 1483, supra note 315, at 2 (emphasis added).

**1d. at 3 (emphasis added).

**1d. (emphasis added).

320 Id

1d. at 2.
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Resolution 1483’s approach can be justified on a variety of theo-
ries. Under the traditional doctrine of debellatio, when the institu-
tions of state have totally disintegrated, occupation transfers sover-
eignty. Some commentators have adapted this principle to popular
sovereignty and asserted that debellatio could justify reform of in-
stitutions along the lines of self-determination and representa-
tion.” Another approach is to understand Resolution 1483 as pro-
viding a “carve out” from Hague and Geneva; under this approach,
the Security Council can derogate from occupation law, as least as
regards non-peremptory norms.” Finally, Resolution 1483 could
constitute a description of the contemporary state of occupation
law: affirming popular sovereignty, requiring the occupant to pro-
mote human rights and representative political institutions, and us-
ing public resources to those ends.™

The conflict between conservation and the reform illustrates an
important shift in occupation law, one that has significance for
thinking about contemporary insurgency. Under the kill-capture
model of conventional warfare, the conservationist approach to oc-
cupation law made perfect sense. The occupier’s army, having de-
feated the enemy’s army in battle, needed to wait until the resolu-
tion of the peace treaty before departing the territory. As such,
occupation was temporary and primarily directed at protecting the
army as it waited for resolution. Professor Posner’s comment that
occupation law is often violated because of enforcement difficulties
grounded in the absence of reciprocity between the parties makes
sense in the context of a defeated power in conventional warfare.™

Strikingly, the war on terror approach aligns with the traditional,
conservationist approach to occupation law, inasmuch as it finds
occupation law relevant at all. First, if the goal in the war on terror
is to kill and capture the terrorists, then it is not obvious why occu-
pation is relevant at all. In a globalized conflict between small
bands of terrorists who are often not members of a state, occupying

322

See Melissa Patterson, Who’s Got the Title? or, The Remnants of Debellatio in
Post-Invasion Iraq, 47 Harv. Int’l L.J. 467, 467-68 (2006).

 See Grant, supra note 290, at 4; Marten Zwanenberg, Existentialism in Iraq: Se-
curity Council Resolution 1483 and the Law of Occupation, 86 Int’l Rev. Red
Cross 745, 763 (2004), available at http://www.icrc.org/Web/eng/siteeng(.nsf/
htmlall/692EHY/$File/irrc_856_Zwanenburg.pdf.

' Benvenisti, supra note 280, at 29-30.

** See Posner, supra note 46, at 430.
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territory seems like a foolish strategy. It would take up consider-
able resources in large geographic areas, when a better approach
would be to target specific groups in particular areas in many coun-
tries. Second, even if a nation following the war on terror approach
were to occupy another state, the conservationist approach seems
more than appropriate. Massive reforms to the political, legal, and
economic structures of the state are unnecessary. At most, the oc-
cupier needs to change laws that would assist in the targeting or
capture of terrorists. To that extent, the Hague approach of allow-
ing changes for purposes of ensuring security would be sufficient. If
the goal is kill-capture, there is no reason to democratize the state,
establish a market economy, build the rule of law, or do any of the
other things associated with the reformist principle that Resolution
1483 authorizes.

In contrast to the conventional and war on terror approaches,
seeing contemporary conflict as insurgency not only emphasizes
the importance of occupation law but also rejects the conservation-
ist impulse within occupation law. The counterinsurgency approach
to contemporary conflict requires expanding the focus of legal de-
bates from detention, torture, and targeting, on which the war on
terror approach has led to considerable debate, to other fields such
as occupation law. The win-the-population strategy requires secur-
ing the population, guaranteeing basic services, and reforming in
political, economic, cultural, and legal institutions. It may therefore
be more important to focus on the areas of law that touch on these
broader set of concerns, and the law of occupation is one, if not
the, central part of the laws of war that treats win-the-population
operations. Shifting to counterinsurgency thus requires thinking
more seriously and debating more vigorously the contours of occu-
pation law.

Additionally, thinking in terms of counterinsurgency suggests re-
jecting the conservationist vision of occupation law. Under the kill-
capture approach, the background conditions of the social struc-
ture are relatively innocuous and hence largely irrelevant, except
inasmuch as they prevent the occupying army from securing its
own forces or moving around the territory in search of terrorists to
destroy. Unlike conventional war and the war on terror, the coun-
terinsurgency framework assumes that part of the problem—the
root cause of the insurgency—is related to the status quo in the so-
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cial system. The status quo has embedded within it certain griev-
ances that can be political, economic, cultural, or religious, among
other things, and they fuel the insurgency, creating active support-
ers who seek to disrupt or forestall the social structure. The status
quo is not a neutral position, disconnected from the causes of
armed conflict or the strategy for success. Counterinsurgency’s
win-the-population approach is centered on addressing the griev-
ances head on, and that may require considerable transformation
of state institutions. The reformist vision of occupation better fits
the underlying causes of insurgency and the win-the-population
strategy of counterinsurgency.

To some extent, the law of occupation as codified by Hague and
Geneva goes far to address the strategy of win-the-population, but
it does not go far enough. Counterinsurgents may also need to re-
form constitutional, political, economic, infrastructural, and legal
institutions within the occupied state.” Under Hague and Geneva,
such changes will most likely result in violations of international
law. One commentary, channeling the conservationist ideal, argues
that the occupier has a responsibility to maintain the infrastructure
as it was before the conflict: “The construction of a new hospital or
the expansion of the road system would likely fall outside the [oc-
cupying power’s] mandate as administrator.”” Assistance, under
this interpretation, “should not contribute to projects that alter
permanently and in a significant manner the social and physical in-
frastructure of Iraq before the re-establishment of legitimate com-
petent authorities.”™ But in counterinsurgency, operations with
long-term effects are absolutely necessary. Take the example of
expanding the road system. After a study of road building in Kunar
province, Afghanistan, in which he identified sixteen ways in which
road-building had assisted the win-the-population strategy, David
Kilcullen concluded that road-building is “a tool for projecting
military force, extending governance and the rule of law, enhancing
political communication, and bringing economic development,
health, and education to the population.”” The conservationist
approach, even with the limited reforms allowed by Hague and
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For one treatment of how constitutions might change, see Note, supra note 5.
" THLRI, Application of IHL, supra note 282, at 2-3.

1d. at 3.

Kilcullen, The Accidental Guerrilla, supra note 106, at 108.
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Geneva for security and guaranteeing the population’s humanitar-
ian rights, simply does not go far enough. In contrast, under the
Resolution 1483 approach, road-building or constitutional and le-
gal reform would be allowed or even mandated.

Embracing the reformist approach to occupation law has impor-
tant consequences. First, it would provide greater legitimacy for re-
forms in occupation settings, a necessary element of the counterin-
surgent’s need to win over the trust of the population. Under a
robust reformist approach, for example, the questions surrounding
the legitimacy and legality of CPA’s actions would have been miti-
gated if not eliminated.”™ Second, the reformist approach need not
imply neocolonialism or de facto annexation. The approach to re-
form suggested in Resolution 1483 requires a self-determination
approach to building representative institutions, a process that is a
far cry from de facto annexation or colonialism and one that aligns
with counterinsurgency’s principle that “the host nation doing
something tolerably is normally better than us doing it well.”*
Shifting from conservation to reform therefore not only follows the
evolution of occupation law over the century from Hague to Iraq,
but also better addresses the causes and strategy of counterinsur-
gency.

4. Non-Lethal Weapons

Since their modern origins in the 19th century, the laws of war
have prohibited some weapons and technologies in order to pre-
vent unnecessary suffering. From sociological experience, the laws
assumed that military strategy and technological innovation
worked in tandem to create weapons of ever greater destruction.*”
As true as the strategy-technology nexus may have seemed in the
late 19th and early 20th century, the history of military technology

330

For discussion of the various potential sources of legitimacy for the CPA’s re-
forms, see Fox, supra note 286, at 246-47. For a skeptical account of CPA’s actions,
see David Scheffer, Beyond Occupation Law, 97 Am. J. Int’l L. 842 (2003). For a cri-
tique of CPA’s actions, see Ctr. for Econ. & Soc. Rts., Beyond Torture: U.S. Viola-
tions of Occupation Law in Iraq (2004), http://www.cesr.org/downloads/Be-
yond%20Torture %20US %20Violations %200f % 200ccupation %20Law %20in %20Ir
aq.pdf.

' Field Manual, supra note 8, q 1-154.

* For a nuanced account of the relationship between technology and warfare, see
Martin Van Crevald, Technology and War (1989).
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in the late 20th century and the win-the-population strategy in
counterinsurgency tell a different story. In recent years, military
technology has focused less on massive destruction and more on
precision in order to reduce collateral damage and casualties. And
counterinsurgency’s win-the-population strategy suggests that the
technologies of great destruction will be counterproductive. One of
the promises of technological innovation is the creation of non-
lethal weapons: weapons that incapacitate temporarily or that oth-
erwise fall short of killing the enemy. Yet under the laws of war—
inspired by the conventional kill-capture approach to war—many
of these technological developments are severely limited, if not
banned outright. The laws of war are thus not only disconnected
from the strategy of counterinsurgency but also prevent means of
warfare that are potentially humane.

In recent years, technological developments have promised the
creation of non-lethal weapons (NLWs). NLWs are weapons “ex-
plicitly designed and primarily employed so as to incapacitate per-
sonnel or materiel, while minimizing fatalities, permanent injury to
personnel, and undesired damage to property and the environ-
ment.”” NLWs come in many forms, including directed energy
beams that can prevent people from moving forward, blunt projec-
tiles like rubber bullets and bean bags, calmatives that make peo-
ple relax or fall asleep,™ giant webs that trap people, tasers, malo-
dorants that smell like excrement or rotting flesh and may cause
vomiting, pepper spray, and anti-traction spray that makes the
ground more slippery than ice.”™ They can also include glare lasers

#US. Dept of Def Directive 30003, at 3.1 (1996), available at
http://www.dtic.mil/whs/directives/corres/pdf/300003p.pdf; see also Ingrid Lombardo,
Chemical Non-Lethal Weapons—Why the Pentagon Wants Them and Why Others
Don't, Center for Nonproliferation Studies, June 8, 2007,
http://cns.miis.edu/stories/070608.htm (defining NLW as “a weapon or piece of
equipment whose purpose is to affect the behavior of an individual without injuring or
killing the person. NLW are also intended not to cause serious damage to property,
infrastructure, or the environment”); Mégret, supra note 25, at 8 (defining NLWs as
weapons that “lay claim, in descending order of priority, to (i) not causing death, (ii)
not causing injury, and (iii) not causing substantial pain”).

*See Joan M. Lakoski, W. Bosseau Murray & John M. Kenny, The Advantages
and Limitations of Calmatives for Use as a Non-Lethal Technique, Penn State Ap-
plied Research Laboratory 2 (Oct. 3, 2000), available at http://www.sunshine-
project.org/incapacitants/jnlwdpdf/psucalm.pdf.

** Lombardo, supra note 333.
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that cause disorientation as well as acoustic and sonic weapons.™
With such a broad variety of technologies, the term “non-lethal” is
somewhat misleading. Some non-lethal weapons, such as tasers,
can cause death. (Though, of course, even “lethal” weapons, such
as rifles, may merely leave a person injured.”) “Non-lethal” also
suggests that the weapons are directed at personnel, but they could
just as well be directed toward equipment and materiel.™ Despite
these terminological problems,™ the defining quality of NLWs, as
David Fidler has noted, is that they are “designed not to destroy or
kill but to incapacitate.”"

Perhaps surprisingly, the laws of war prohibit the use of many
non-lethal weapons. The Convention on Certain Conventional
Weapons’ Protocol II on mines and booby-traps, for example,
makes no distinction between lethal and non-lethal mines.” Under
a straightforward reading of the Protocol, a mine that sprung a gi-
ant web and trapped personnel would be prohibited. Likewise, the
Geneva Gas Protocol of 1925 and the Biological Weapons Conven-
tion (BWC) undertake an absolute ban on biological weapons. The
Gas Protocol prohibits “asphyxiating, poisonous or other gases, and
of all analogous liquids” and bacteriological substances.” The
BWC prohibits nations from developing, producing, stockpiling, or
retaining any “[ml]icrobial or other biological agents, or toxins

" See Douglas Pasternak, Wonder Weapons, U.S. News & World Rep., July 7,
1997, at 38, 40—41. Other lists of non-lethal weapons are available in Nick Lewer, In-
troduction fo The Future of Non-Lethal Weapons 2-4 (Nick Lewer ed., 2002); Brian
Rappert, Towards an Understanding of Non-Lethality, in The Future of Non-Lethal
Weapons, supra, at 54, 54.

*"David P. Fidler, The International Legal Implications of “Non-Lethal” Weapons,
21 Mich. J. Int’l L. 51, 55-57 (1999).

* James C. Duncan, A Primer on the Employment of Non-Lethal Weapons, 45 Na-
val L. Rev. 1, 14-21 (1998); Fidler, supra note 337, at 56.

* Duncan, supra note 338, at 5-6; see also Fed’n Am. Scientists Working Group
on Biological Weapons, Non-Lethal Chemical and Biological Weapons 2 (Nov. 2002)
[hereinafter FAS] (“[A] categorical distinction between lethal and non-lethal
agents is not scientifically feasible.”), available at http:/www.fas.org/bwc/papers/
nonlethal CBW.pdf.

**Fidler, supra note 337, at 55.

Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscrimi-
nate Effects, Amended Protocol II, 35 I.L.M. 1206, art. 2 (1996).

* Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or
Other Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T.
571,94 LN.T.S. 65.
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whatever their origin or method of production, of types and in
quantities that have no justification for prophylactic, protective, or
other peaceful purposes.”” Notably, the BWC is not limited to
dangerous or lethal biological weapons, but includes any and all
biological agents. Under these prohibitions, an army could not use
a sleeping gas. The Chemical Weapons Convention (CWC) is no
better at supporting NLWs, since it specifically bans chemicals that
cause “temporary incapacitation” unless they are used in law en-
forcement or for other peaceful purposes.™ Moreover, it prohibits
the use of riot control agents (RCA) in military operations, even
though it condones their use in domestic situations.™ Finally, the
prohibition in Additional Protocol I on weapons that cause “super-
fluous injury or unnecessary suffering” has prompted the Red
Cross to define those terms more clearly. The SIrUS Project™ pro-
posed to define the phrase according to whether the suffering
causes

specific disease, specific abnormal physiological state, specific
abnormal psychological state, specific and permanent disability
or specific disfigurement . . . field mortality of more than 25% or
hospital mortality of more than 5% ... Grade 3 wounds [large
wounds]| as measured by the Red Cross wound classification sys-

*' Convention on the Prohibition of the Development, Production and Stockpiling

of Bacteriological (Biological) and Toxin Weapons and on their Destruction art. 1,
Apr. 10,1972,26 U.S.T. 583, 1015 U.N.T'S. 163 [hereinafter BWC].

* Convention on the Prohibition of the Development, Production, Stockpiling and
Use of Chemical Weapons and on their Destruction art. 2, Jan. 13, 1993, S. Treaty
Doc. No. 103-21, 1974 U.N.T.S. 45 [hereinafter CWC]. There is disagreement as to
whether the CWC applies to anti-materiel chemical weapons that might have the ef-
fect of death or incapacitation. Compare Fidler, supra note 337, at 72 (supporting this
reading), with David A. Koplow, Tangled up in Khaki and Blue: Lethal and Non-
Lethal Weapons in Recent Confrontations, 36 Geo. J. Int’l L. 703, 738 (2005) (reject-
ing this reading).

* By prohibiting RCA in military operations, the CWC has enabled the United
States to interpret the treaty as allowing the use of RCA in international operations
other than war, such as peacekeeping operations, humanitarian and disaster relief,
hostage rescue, and counterterrorist operations. See Fidler, supra note 337, at 74;
Koplow, supra note 344, at 739-40.

* SIrUS stands for Superfluous Injury or Unnecessary Suffering.
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tem... or effects for which there is no well-recognized and
proven treatment.””

Some of these criteria, in particular the “specific abnormal physio-
logical state” and “effects for which there is no well-recognized . . .
treatment” criteria, would exclude non-lethal weapons that cause
temporary effects such as disorientation or confusion.™
Counterinsurgency’s win-the-population strategy challenges the
conventional approach to the ban of non-lethal weapons—and in-
deed any blanket technological ban. Under the kill-capture strat-
egy, the strategy-technology nexus would result in ever-more-
dangerous weapons that needed to be banned for humanitarian
reasons. But under counterinsurgency, one would expect less-
indiscriminate, more precise, and less-dangerous weaponry. As one
of the paradoxes of counterinsurgency asserts: “Sometimes, the
more force is used, the less effective it is.”** Indeed, the case for
non-lethal weapons is that they create fewer fatalities and are par-
ticularly useful in situations when military targets are hidden within
civilian populations.™ NLWs seem particularly appropriate in
modern warfare, in which collateral damage is generally intoler-
able™ and can fuel insurgencies. As one commentator has asked,
“[w]hen we really want to stabilize or neutralize something, why
incur greater wrath from the community by incinerating or by
blowing something up if we don’t have to do that?”** Non-lethal
weapons also offer the opportunity to transform the use of air
power, from dropping bombs that cause great collateral damage to

*"Fidler, supra note 337, at 87; see also ICRC, The SIrUS Project: Towards
A Determination of Which Weapons Cause “Superfluous Injury or Unnecessary
Suffering,” (Robin M. Coupland ed., 1997), http://www.loc.gov/rr/frd/Military_Law/
pdf/SIrUS-project.pdf.

**See Donna Marie Verchio, Just Say No! The SIrUS Project: Well-Intentioned,
but Unnecessary and Superfluous, 51 A.F. L. Rev. 183, 201-02, 204 (2001). For a cri-
tique of the SIrUS project’s suggested criteria, see id. at 199-212.

** Field Manual, supra note 8, q 1-150.

** Lombardo, supra note 333.

See John B. Alexander, Nat’l Def. Indus. Ass’n, Putting Non-Lethal Weapons in
Perspective 4 (March 2000), http://www.dtic.mil/ndia/nld4/alexander.pdf. Some even
argue that NLWs should be mandatory in some circumstances. See Mégret, supra
note 25, at 5.

* Jared Silberman, Non-Lethal Weaponry and Non-Proliferation, 19 Notre Dame
J.L. Ethics & Pub. Pol’y 347, 348 (2005).
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spreading non-lethal substances.”™ In essence, counterinsurgency
and weapons innovation point to the same goal. “Over time, old
stereotypes which infer that killing or destroying the enemy is the
only path to victory will be modified.... A new stereotype will
emerge that recognizes that killing or destroying the enemy is not
the only way to defeat him.” If a military seeks to win-the-
population, using NLWs to prevent collateral damage seems like a
no-brainer.

Despite the value of NLWs to counterinsurgency operations,
many believe allowing them is problematic, even dangerous.™ The
first argument against NLWs is that they can be lethal. In some cas-
es, such as when the Russians pumped fentanyl into a Moscow
theatre to incapacitate hostages and hostage-takers, a NLW can be
indiscriminately harmful. In Moscow, 127 hostages died.”™ NLWs
are also lethal for certain classes of people who are at higher risk—
children, pregnant women, handicapped persons, persons with
asthma. Such persons need to be monitored when engaged with
pepper spray or anesthetics.” Although this concern is factually
accurate, the lethality critique of NLWs suffers from the fallacy of
using the wrong baseline of comparison. This criticism compares
two situations: the use of NLWs with inherent risks, and no mili-
tary action with certain safety. In reality, however, there is a third
situation to consider: the use of lethal force with certain collateral
damage. The right diagnosis of the problem requires determining
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See generally Ryan H. Whittemore, Air-Delivered Non-Lethal Weapons in
Counterinsurgency Operations 4 (Apr. 2008) (unpublished research report,
available at https://www.afresearch.org/skins/rims/q_mod_be0e99f3-fc56-4ccb-8dfe-
670c0822a153/q_act_downloadpaper/q_obj_722ffbd4-ac73-4b1c-808d-5980405fa19¢c/
display.aspx?rs=enginespage) (arguing that air power is seen as counterproductive in
counterinsurgency because of its collateral damage and arguing that non-lethal weap-
ons might give air forces a greater role than merely advisory or monitoring).

** Duncan, supra note 338, at 56.

**In addition to the perspectives presented here, some have indicated that opposi-
tion may be rooted in a “static technological perspective fixated on lethal force,” see
David P. Fidler, “Non-Lethal” Weapons and International Law, in The Future of
Non-Lethal Weapons, supra note 336, at 26, 35, or as another commentator put it, a
“tendency to see conventional weapons as defining of war.” See Mégret, supra note
25, at 11.

**1t is worth noting that many of the deaths were due to insufficient medical atten-
tion after the hostages were rescued. See Koplow, supra note 344, at 769-81.

*7See Nat’l Inst. Just., U.S. Dep’t Just., The Effectiveness and Safety of Pepper
Spray Research for Practice No. 195739, at 1, 10-13 (Apr. 2003).
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whether in any given case the military would use conventional le-
thal forces, NLWs, or no force.

Take a case in which there are insurgents in a crowd of people.
We must first ask whether a military would use a conventional le-
thal technology like a missile, would choose not to act against the
insurgents at all, or if available, would use a NLW. This creates
three scenarios with three different baselines. In scenario one, the
military would choose lethal force over no action, but would prefer
NLW:s to lethal force. In that case, the comparison is between cer-
tain collateral damage from bombing the crowd and the risk of le-
thality from NLWs. The skeptic of NLWs and the counterinsurgent
would likely be aligned, preferring the mere risk of lethality to the
certainty of collateral damage. Scenario two arises when the mili-
tary would choose no action over lethal force, and would prefer no
action over NLWs. In counterinsurgency, this situation is not
unlikely. As the paradox of counterinsurgency recommends,
“sometimes doing nothing is the best reaction.”™ Militaries must
take into account the adverse consequences of their operations—
including the risks inherent in NLWs. In these cases as well, the
counterinsurgent and humanitarian are in agreement and there will
be no use of NLWs. The final scenario is one in which the military
would pick no action over lethal force, but would prefer NLWs to
no action. The comparison is between the risk inherent in NLWs
and the certain safety of no action. Here the counterinsurgent and
the skeptical humanitarian are opposed.

Notice that clarifying the three baseline scenarios has two impor-
tant consequences. First, substantive disagreement is limited to the
cases in which the military would not use lethal weapons and pre-
fers NLWs to inaction. A substantial number of cases are likely to
fall outside of this category—and in those cases, the counterinsur-
gent and the skeptic of NLWs are in agreement. Second, it is not
clear whether scenario one or scenario three will occur more fre-
quently. In scenario one, lives are saved in the shift from certain
casualties to risk from NLWs; in scenario three, lives are put at risk
in the shift from no action to risk of NLWs. It is not clear which op-
tion—allowing or preventing NLWs—will save more lives. A coun-
terinsurgency-inspired approach would not shrink from this uncer-

** Field Manual, supra note 8, J 1-152.
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tainty, but would enable the use of NLWs. NLWs allow the saving
of lives in scenario one, and scenario three has built into it the risks
of NLWs—risks that a counterinsurgent must take into account as
part of the proportionality analysis she undertakes.

Another criticism is that NLWs can be deliberately misused.
There are many versions of this critique. Robin Coupland has
noted that “the only difference between a drug and a poison is the
dose.”™ Some have argued that nations might use non-lethal
weapons to incapacitate soldiers easily, and then kill them any-
way.™ Others believe NLWs could create a slippery slope leading
to the redeployment of traditional chemical and biological weap-
ons;* malodorous weapons, for example, could be used to mask
traditional chemical and biological weapons.”” There is much truth
in these concerns, but they too suffer from a baseline problem of
comparison. It is true that NLWs may be misused, but the compari-
son is not necessarily between the misuse of NLWs and no action
on the part of the misusing army. If a military that would misuse
NLWs is prevented from using them, it might instead use lethal
force, misuse lethal force, misuse non-weapons,™ or ignore the ban
on NLWs and still misuse them.™ Given this problem, it is not ob-
vious whether allowing NLWs as a general matter will cause
greater unnecessary suffering than the alternative. If the misusing
state will misuse weaponry regardless of the legal structure, the jus-
tification for prohibiting NLWs seems weak. The appropriate use
of NLWs, even if only by well-intentioned counterinsurgents, will
still alleviate and prevent some death and injury.

** Robin Coupland, “Calmatives” and “Incapacitants”—Questions for International

Humanitarian Law Brought by New Means and Methods of Warfare with New Ef-
fects, reprinted in The Open Forum on the Chemical Weapons Convention: Chal-
lenges to the Chemical Weapons Ban 24 (May 1, 2003), http://www.sussex.ac.uk/spru/
hsp/publications; see also FAS, supra note 339, at 3 (arguing that the potential for
abuse suggests prevention of weapons in the first place).

*®See Duncan, supra note 338, at 11.

*'Brad Knickerbocker, The Fuzzy Ethics of Nonlethal Weapons, Christian Sci.
Monitor, Feb. 14, 2003, at 2.

*? Lombardo, supra note 333.

**For example, cigarettes can be used as torture devices. Alexander, supra note
351, at 4.

*1d. at 3.



SITARAMAN PRE PP 10/20/2009 7:39 PM

2009] Counterinsurgency, War on Terror, Laws of War 1813

Finally, some have argued that permitting NLWs will encourage
policymakers to deploy troops more frequently.”” NLWs may
lower the cost of civilian casualties and make it easier to wage war
with less backlash. In this sense, NLWs reduce the collateral costs
to the kill-capture approach. However, in a win-the-population ap-
proach to warfare, reducing civilian casualties is necessary but not
sufficient. Reducing casualties can prevent fueling the insurgency,
but in itself, it is unlikely to win over the population. What is
needed is the slow and resource-intensive work of securing the
population and providing services and governance. Deciding
whether to go to war, in this context, would not likely turn on re-
duction of civilian casualties, but rather on the ability of the state
to undertake serious win-the-population operations.

Despite the problems with the criticisms of NLWs, categorical
supporters of NLWs are not completely free from criticism them-
selves. These supporters often argue that NLWs are superior be-
cause when compared to lethal force, non-lethal force is always
more humane.™ On this theory, blinding a person with a laser will
always be superior to killing them. Indeed, they seem to believe
that because death is permitted, anything less than death is permit-
ted. Neither the laws of war nor counterinsurgency take this view.
Rather, they acknowledge that unnecessary suffering and severe
injuries can be so bad that they should be prevented. Under a win-
the-population approach in counterinsurgency, non-lethal force
may not be strategically desirable. In some cases, lethal force may
be preferable. To take an extreme example, detaining and tortur-
ing insurgents captured in the midst of battle would be strategically
problematic: torture creates backlash and fuels the insurgency by
creating a grievance for local populations that are seeking protec-
tion and order, not ruthlessness and fear. Killing those insurgents
in the midst of battle might, in that case, be preferable to the non-
lethal option. In other cases, no action may be preferable to NLWs.
When “doing nothing is the best reaction,” the risk of adverse con-
sequences of NLWs outweigh projected tactical advantage from
NLWs. Under a win-the-population approach, the idea of prevent-
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See id.; Duncan, supra note 338, at 10; Fidler, supra note 337, at 65.
See, e.g., Alexander, supra note 351, at 2 (criticizing the fact that incineration is
allowed but blinding is not).
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ing unnecessary suffering and superfluous injuries is thus centrally
important because it prevents the creation of potential grievances.

The counterinsurgency approach to non-lethal weapons would
therefore both support a significant restraint on unnecessary suf-
fering and superfluous injury and also support the use of non-lethal
weapons. But its support for both regimes would be contextual, fo-
cused on the actual effects in a particular case rather than on blan-
ket rules. As in the case of the principle of distinction, it would
suggest the strengthening of proportionality analysis. Likewise, it
would recognize that in certain contexts, otherwise properly used
NLWs might cause unnecessary suffering. The use of some gases in
cities or villages might be reasonable, but in closed areas like caves
or bunkers might cause terrible suffering.”” The right question in
the debate on non-lethal weapons is thus not whether they should
be permitted, but how exactly to define unnecessary suffering and
superfluous injuring in a manner that can accommodate the rich
and varied contexts that animate counterinsurgency.

5. Detention Policy

The detention of terrorists and terrorist suspects has perhaps
been the most hotly debated topic within the war on terror. The
basic arguments, all stemming from the need to balance national
security with civil liberties, are well known. One camp believes
preventive detention is necessary. They acknowledge that criminal
prosecutions and the laws regarding capture and detention on the
battlefield are often sufficient, but also recognize that some cases
fall between these regimes.” Prosecution risks disclosing intelli-
gence sources and operations, evidentiary rules make it impossible
to prosecute some terrorists who are captured in far-flung places,
and most importantly, prosecution is based on the principle that it
is better for a guilty person to go free than an innocent person to
be deprived of liberty.” In the context of catastrophic terrorism,

*”See James D. Fry, Contextualized Legal Reviews for the Methods and Means of

Warfare: Cave Combat and International Humanitarian Law, 44 Colum. J. Transnat’l
L. 453, 490-518 (2006).

** See Wittes, supra note 98, at 151-82; Jack L. Goldsmith & Neal Katyal, Op-Ed.,
The Terrorists’ Court, N.Y. Times, July 11, 2007, at A19.

*® Posner, supra note 84, 64-65; Michael B. Mukasey, Op-Ed., Jose Padilla Makes
Bad Law, Wall. St. J., Aug. 22,2007, at A15.
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where the risks to so many are so high, society cannot allow terror-
ists to roam free.”™ Another camp believes that preventive deten-
tion is a threat to liberty and may even be counterproductive. Out-
side the battlefield context, criminal prosecution provides sufficient
tools to ensure security and greater protections to personal liberty
than a preventive detention system would.” Preventive detention
may also limit the ability to make future arguments from human
rights, enabling dictators to justify quashing dissidents and reduc-
ing support from others in the war on terror.”

To an extraordinary degree, the debate over detention policy has
been shaped by the “enemy combatant” approach made famous by
the Bush Administration’s war on terror and use of Guantdnamo
Bay as a detention facility. Under this approach, Al Qaeda and its
affiliates are enemies in an armed conflict. The laws of war, there-
fore, license the United States to kill or capture these enemies and
detain them, as it would detain enemies of a foreign state, for the
duration of the hostilities.”” This approach has two lasting effects: it
has globalized detention and it has created a baseline status quo
that has framed the debate.

Despite the flexibility that the enemy combatant approach pro-
vided, the Bush Administration moved Al Qaeda members and
terrorist suspects from Afghanistan and other countries to
Guantanamo Bay under a theory that it was a legal black hole,
free of the rules of the battlefield and free from the purview of
American courts. Moving detainees to Guantdanamo Bay can be in-
terpreted as a global response to a global problem: if terrorism ex-
ists across boundaries and terrorists are independent entities, de-
tention of terrorists could also be a borderless, global enterprise.

™ See Posner, supra note 84, at 92.

Gabor Rona, Legal Frameworks to Combat Terrorism: An Abundant Inventory
of Existing Tools, 5 Chi. J. Int’l L. 499, 502 (2005); Kenneth Roth, After Guantanamo:
The Case Against Preventive Detention, 87 Foreign Aff., May/June 2008, at 9, 12.

" Jack M. Beard, The Geneva Boomerang: The Military Commissions Act of 2006
and U.S. Counterterror Operations, 101 Am. J. Int’l L. 56, 56-57 (2007); Jennifer
Daskal, How to Close Guantanamo, World Pol’y J., Fall 2007, at 29, 30-32; Deborah
H. Pearlstein, We’re All Experts Now: A Security Case Against Security Detention,
40 Case W. Res. J. Int’l L. 577, 577-80 (2008) (arguing that even if valid under U.S.
and international law, preventive detention schemes are counterproductive).

°" John B. Bellinger, 111, Legal Advisor, U.S. Dep’t of State, Legal Issues in the War
on Terrorism, Speech (Oct. 31, 2006), available at http:/www.state.gov/
s/1/2006/98861.htm.
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Guantdnamo Bay thus amounted to the globalization of detention.
Detentions that otherwise would have been subject to traditional
geographic constraints and their associated legal regimes were now
transformed, creating both the assumption and the practice that
persons captured in one place in the global war could be moved to
other places, detained, and potentially tried and convicted.

The enemy combatant approach has also shifted the baseline
status from which debates on detention follow. The natural ten-
dency of all reform efforts, as Professor Matthew Waxman has
noted, is to start with the enemy combatant approach to detention
and then add procedural protections.”™ Yet doing so, according to
Waxman, does not adequately consider the purposes of detention
and the role detention plays in an overall strategy.’

In addition to clarifying its purpose and strategy, the designers of
a detention system must consider the scope of detention and the
procedural safeguards provided after detention.” The scope of ac-
tivities triggering detention could be as narrow as direct participa-
tion in hostilities or as broad as providing material support to ter-
rorists.”” Procedural safeguards that could be chosen include
provision of counsel, access to information, limits on the fruit of in-
terrogation, increased publicity, and institutions for review of deci-
sions.” Focusing on the enemy combatant model threatens to as-
sume a baseline of scope and process that may not be the optimal
starting point, given the well-known status quo bias that afflicts de-
cisionmaking.”

The globalization of detention and the “enemy combatant” ap-
proach, driven by the war on terror framework, suffer from signifi-
cant problems. The nature of contemporary threats is such that it is

* Matthew C. Waxman, Administrative Detention: The Integration of Strategy and

Legal Process 27 (Brookings Inst., Counterterrorism and American Statutory Law
Series No. 2, 2008), http://www.brookings.edu/~/media/Files/rc/papers/2008/
0724_detention_waxman/0724_detention_waxman.pdf.

" 1d. at 10-12.

7 Robert Chesney & Jack Goldsmith, Terrorism and the Convergence of Criminal
and Military Detention Models, 60 Stan. L. Rev. 1079, 1080-81 (2008).

71d. at 1126.

1d. at 1127-31.

*” See Daniel Kahneman, Jack L. Knetsch & Richard H. Thaler, The Endowment
Effect, Loss Aversion, and Status Quo Bias, J. Econ. Persp., Winter 1991, at 193, 194
(1991); William Samuelson & Richard Zeckhauser, Status Quo Bias in Decision Mak-
ing, 1 J. Risk & Uncertainty 7 (1988).
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not obvious who the enemy combatant is because insurgents and
terrorists deliberately blend into civilian populations. The result is
a high likelihood of detaining innocent persons, particularly trou-
bling given that the war on terror is potentially infinite in its dura-
tion.™ An equally significant problem is that the globalization of
detention has centered the detention debate on the Guantdnamo
Bay detainees. To be sure, Guantdnamo is highly important, but
there are other situations to address, such as newly captured insur-
gents held in facilities in Iraq and Afghanistan. Indeed, courts are
currently faced with the decision of whether detainees in Bagram
prison, Afghanistan, have a constitutional right to challenge their
detentions in U.S. courts.™ From the perspective of designing a de-
tention policy, simply assuming that the globalization of detention
is the appropriate approach is dangerous. The contours of deten-
tion, like other legal regimes, are driven by policy choices that in-
tegrate political, rights, and strategic concerns. If the strategic
foundations of the enemy combatant model of globalized detention
are unsound, debate over the particular contours of detention pol-
icy might shift significantly.

The strategic shift from the global war on terror to global coun-
terinsurgency provides a helpful critique of detention policy. At a
strategic level, global counterinsurgency differs significantly from
global counterterrorism. The latter approach, derived from the kill-
capture strategy for victory, prescribes finding, killing, and captur-
ing terrorists wherever they exist. It acknowledges the global and
borderless nature of terrorism and responds in kind. Global coun-
terinsurgency offers a different strategy: disaggregation. The insur-
gency framework envisions a global system of interconnections and
linkages that provide strength and resilience to insurgent move-
ments. Grievances, materials, and active and passive support in one
location can migrate across borders and spark or fuel insurgency in
other locations. A globalized counterterrorism strategy is therefore
likely to be counterproductive. As David Kilcullen notes, “efforts
to kill or capture insurgent leaders inject energy into the system by
generating grievances and causing disparate groups to coalesce.””

* See Waxman, supra note 374, at 5-6.

*' See Al Maqaleh v. Gates, 620 F. Supp. 2d 51, 53 (D.D.C. 2009).
*2 Kilcullen, Countering Global Insurgency, supra note 106, at 43.
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