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INTRODUCTION 

ODERN voting rights scholarship agrees on one thing: vot-
ing rights are aggregate rights. The right to vote is important, 

of course, for a variety of individualistic reasons. It may be consti-
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tutive of citizenship, central to the inculcation of civic virtue, and 
so on. But contemporary scholarship begins with the premise that 
the right to vote is meaningful in large part because it affords 
groups of persons the opportunity to join their voices to exert force 
on the political process. On this account, the fairness of a legal rule 
affecting voting rights cannot be determined by focusing solely on 
an individual voter; a resolutely individualistic focus makes it im-
possible to determine how the rule affects the ability of groups of 
voters to exercise political influence. 

The aggregate nature of the right to vote presents special prob-
lems for any effort to evaluate voting rights claims. To the extent 
that voting rights are aggregate rights, one cannot evaluate voting 
rights claims, or the fairness of an electoral system, without estab-
lishing the boundaries of appropriate aggregation. The literature 
has recognized this fact, but it has failed to recognize the breadth 
of the aggregation dilemma. Its focus has been principally spatial, 
and the debate has centered on identifying instances where it is ap-
propriate to aggregate across persons located in different places for 
purposes of evaluating the fairness (or constitutionality) of a voting 
rule.1 A common question, for example, is whether the existence of 
a majority-minority electoral district in one part of a state is rele-
vant to a voting rights claim brought by minority voters in a differ-
ent part of that state. Missed by the scholarship, however, is the ex-
istence of another dimension altogether in which one could 
aggregate the collective treatment of individual voters for purposes 
of evaluating the fairness of a voting rule: the temporal dimension. 
That dimension raises a critical question: within what time frame 
should one evaluate the fairness of a voting rule? 

This Article will explore the oft-overlooked temporal dimension 
of voting rights. While the temporal dimension goes largely unno-
ticed, it is often implicitly manipulated in the service of, or against, 
a particular voting rights claim. For example, the temporal dimen-
sion played a critical but unacknowledged role in League of United 

1 As Part I explains, contemporary debates about spatial aggregation often conflate 
two conceptually distinct dimensions of aggregation: a group dimension and an insti-
tutional dimension. See infra Sections I.A–B. For a discussion of the significance of 
the institutional dimension, see Adam B. Cox, Partisan Gerrymandering and Disag-
gregated Redistricting, 2004 Sup. Ct. Rev. 409, 438–40. 
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Latin American Citizens v. Perry2 (“LULAC”), the latest round of 
litigation before the Supreme Court concerning the constitutional-
ity of Texas’s mid-decade redistricting effort.3 In that case, the 
plaintiffs argued that the redistricting plan drawn up by the Repub-
lican-controlled legislature unconstitutionally disadvantaged Texas 
Democrats. The state raised several defenses to this claim, among 
them the suggestion that the pro-Republican plan is constitutional 
because it merely compensates for the anti-Republican plan that 
was previously in place.4 The implicit argument was that inter-
temporal representational trade-offs should be constitutionally 
permissible. Moreover, this is not a new argument. When the Su-
preme Court first considered the constitutionality of partisan ger-
rymanders in Davis v. Bandemer,5 the plurality and dissent were 
implicitly divided over the appropriateness of inter-temporal rep-
resentational trade-offs. Writing for the plurality, Justice White 
suggested that a loss in the current round of redistricting could be 
offset by gains in the next round. Justice Powell strongly disagreed, 
arguing in his dissent that the possibility of some future advantage 
was irrelevant to the constitutionality of the current disadvantage 
suffered by Indiana Democrats in that case.6 While their difference 
of opinion over the permissibility of temporal aggregation was po-
tentially dispositive, the disagreement went undiscussed, and the 
Court failed to acknowledge the temporal dimension of voting 
rights. 

Once we identify the temporal dimension of voting rights, an 
obvious question arises: what is the appropriate time period within 
which to evaluate the fairness (or constitutionality) of a voting 
regulation? Was Justice White right in Davis v. Bandemer, or was 
Justice Powell? Courts and commentators have sometimes implic-

2 126 S. Ct. 2594 (2006). 
3 Texas’s mid-decade redistricting plan first came before the Supreme Court during 

the Court’s October 2003 Term. While the Texas litigation was pending, the Court 
decided Vieth v. Jubelirer, 541 U.S. 267 (2004), another high-profile partisan gerry-
mandering case. The Court simultaneously remanded the Texas litigation for recon-
sideration in light of the Vieth opinions. See Jackson v. Perry, 543 U.S. 941, 941 
(2004). On remand, the three-judge district court rejected all of the claims brought 
against the mid-decade redistricting effort. See Henderson v. Perry, 399 F. Supp. 2d 
756, 758 (E.D. Tex. 2005). 

4 See infra notes 37–41 and accompanying text. 
5 478 U.S. 109 (1986). 
6 See infra text accompanying notes 49–59. 
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itly adopted the position that a narrow temporal frame is required 
for evaluating voting rights claims and that inter-temporal aggrega-
tion is improper. This position has intuitive appeal. After all, it 
might seem odd to conclude that an injury to a voter in one elec-
tion can be offset by some benefit to that voter (or some other 
voter) in a future election. 

As this Article will explain, however, this position is misguided. 
Any intuition we have about the inappropriateness of such tempo-
ral aggregation is likely driven by a kind of legislative assembly fet-
ishism—that is, by the assumption that the composition of a legisla-
tive assembly should always mirror the composition of the 
electorate. But neither democratic theory nor our existing institu-
tional arrangements provide a defense for that principle. More-
over, the other concerns we might have about the temporal dimen-
sion—that it would drive political actors to engage in extreme 
behavior in an early time period to make a later time period irrele-
vant, or that courts would be incompetent to deal with the addi-
tional complexity that the temporal dimension would bring to vot-
ing rights jurisprudence—turn out to be far less substantial than 
they initially may appear. Thus, once one accepts voting rights as 
aggregate rights, there is little reason for wholesale rejection of ag-
gregation in the temporal dimension. 

Recognizing the temporal dimension of voting rights has impor-
tant implications for a number of concrete disputes in voting rights 
theory and doctrine. First, it advances the theory of minority repre-
sentation by expanding the available strategies for incorporating 
minority voices into state legislative assemblies, Congress, or any 
other democratic decisionmaking body. This theoretical contribu-
tion has an immediate doctrinal payoff, complicating the role that 
“proportionality” plays in modern Voting Rights Act jurispru-
dence. Second, it provides a new perspective on the debates over 
partisan gerrymandering, and it offers additional insights into the 
deep disagreements in modern scholarship over the appropriate 
role of competition in the electoral process. Third, the possibility of 
inter-temporal aggregation suggests a way of partially rehabilitat-
ing the much-maligned one person, one vote doctrine, while simul-
taneously suggesting a new critique of that rule. 

The Article will proceed in three parts. Part I will unpack the 
aggregate nature of the right to vote and describe the right’s tem-
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poral dimension. This Part will also show the way in which the 
temporal dimension has surreptitiously played an important role in 
voting rights jurisprudence, even while it has gone largely unrecog-
nized by courts. Part II will explain why it would be a mistake to 
categorically reject inter-temporal aggregation of voting rights. 
Part III will then apply the insights of Parts I and II, exploring the 
theoretical and doctrinal consequences of acknowledging the tem-
poral dimension of voting rights. 

I. TEMPORALITY IN VOTING THEORY AND DOCTRINE 

This Part defines the temporal dimension of voting rights, ex-
plains its significance, and shows how the courts have consistently 
overlooked this aspect of the right to vote. 

A. Temporality in Theory 

 To unpack the temporal dimension of voting rights, it is neces-
sary first to understand the analytic structure of the right to vote. 
There is no unitary understanding of this right—an unsurprising 
fact, given that there is no widespread agreement about why voting 
is valuable or about what the concept of representation entails.7 
Bracketing these broader debates, however, theories of voting 
rights can be loosely grouped into two categories. The first cate-
gory encompasses accounts that are “individualistic” in the sense 
that one can identify harms to the right to vote without looking be-
yond the treatment of an individual voter. For example, one might 
value an individual’s right to vote on the ground that voting pro-
motes civic virtue in those who vote.8 On this account, the denial or 
abridgement of an individual’s right to vote comprises a harm re-
gardless of the treatment of other voters. 

Of course, many theories of voting rights do not fit within this 
first category. It is widely accepted that the right to vote safeguards 
more than simply the right of an individual voter to cast a ballot. 
Voting rights are important in large part because they enable 
groups of individuals to exert collective power in the political proc-

7 For the seminal modern survey of the concept of representation, see Hanna Fen-
ichel Pitkin, The Concept of Representation (1967). 

8 See, e.g., John Stuart Mill, Considerations on Representative Government (Ox-
ford Univ. Press 1974) (1861). 
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ess.9 Various theories suggest different ways in which one might 
safeguard this collective power—by preventing vote dilution,10 pre-
serving electoral competition,11 and so on. These theories fall into a 
second category, under which harms to voting rights cannot be 
evaluated at the level of individual voters; instead, cognizable 
harms can be identified only by looking at the treatment of many 
voters. In this (limited) sense, these theories treat voting rights as 
aggregate rights.12 

Modern voting rights scholarship has embraced the aggregate 
nature of voting rights.13 But this scholarship has been inattentive 
to some important consequences that flow from this conception of 
voting rights. Once we recognize that voting rights are often con-
ceptualized as aggregate rights, it becomes clear that we cannot 
evaluate voting rights claims without establishing the appropriate 
boundaries of aggregation. 

There are at least three dimensions across which one might ag-
gregate the costs and benefits of a particular voting rule in order to 

9 See generally Alexander Keyssar, The Right to Vote: The Contested History of 
Democracy in the United States (2000); Gary W. Cox, Making Votes Count: Strategic 
Coordination in the World’s Electoral Systems (1997); Andrew Gelman, Jonathan N. 
Katz & Francis Tuerlinckx, The Mathematics and Statistics of Voting Power, 17 Stat. 
Sci. 420 (2002). 

10 See generally Minority Vote Dilution (Chandler Davidson ed., 1984). 
11 See generally Joseph A. Schumpeter, Capitalism, Socialism, and Democracy 

(1942). See also Richard A. Posner, Law, Pragmatism, and Democracy (2003); Rich-
ard H. Pildes, Competitive, Deliberative, and Rights-Oriented Democracy, 3 Election 
L.J. 685 (2004) (reviewing Richard A. Posner, Law, Pragmatism, and Democracy 
(2003)).  

12 In using the terms “individual right” and “aggregate right,” I do not mean to en-
gage the various debates about the structure of constitutional rights in particular or 
legal rights in general. See generally Matthew D. Adler, Rights Against Rules: The 
Moral Structure of American Constitutional Law, 97 Mich. L. Rev. 1 (1998). Rather, I 
use the term “aggregate right” only in a limited analytic sense—to indicate that the 
fairness of an electoral rule cannot be determined by focusing only on the treatment 
of the rights-claimant herself. 

13 For an important discussion of the aggregate nature of voting rights, see Heather 
K. Gerken, Understanding the Right to an Undiluted Vote, 114 Harv. L. Rev. 1663 
(2001). Prior to Gerken’s work, most scholarship had described voting rights as 
“group” rights, rather than “aggregate” rights. See, e.g., Samuel Issacharoff, Groups 
and the Right to Vote, 44 Emory L.J. 869 (1995); Pamela S. Karlan, The Rights to 
Vote: Some Pessimism About Formalism, 71 Tex. L. Rev. 1705, 1712–16 (1993); Rich-
ard H. Pildes, The Constitutionalization of Democratic Politics, 118 Harv. L. Rev. 29 
(2004); Samuel Issacharoff, Pamela S. Karlan & Richard H. Pildes, The Law of De-
mocracy (2d rev. ed. 2002). 
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evaluate the rule’s fairness—a group dimension, an institutional 
dimension, and a temporal dimension.14 These three dimensions are 
captured by three questions that are crucial to evaluating the fair-
ness of the rule: (1) How should we define the groups among and 
between which we measure fairness? (2) How should we select the 
institutional frame within which we measure fairness? and (3) 
Across what period of time should we measure fairness?15 

My focus here is on the temporal dimension. The following dis-
cussion situates that dimension within the broader analytic frame-
work by describing in more detail each of the dimensions in which 
one might aggregate the right to vote when considering a voting 
rights claim, as well as the relationship between the different di-
mensions in which aggregation is possible. 

14 Here and throughout the Article, I deliberately use both the terms “fairness” and 
“costs and benefits” when describing the task of evaluating whether a particular vot-
ing rule is good or bad. I do this to emphasize that nothing in my analysis turns on the 
choice between utilitarian, Rawlsian, or other theories of ethics. 

15 These different dimensions of aggregation are important for any theory of voting 
rights that focuses on the way in which an electoral rule (or set of rules) affects elec-
toral dynamics. Theories of voting rights might be concerned with electoral dynamics 
in two different senses. First, a theory might focus on the way in which a legal rule will 
affect elections if we take voter preferences to be exogenously given, such that their 
behavior (at the individual level) does not change in response to changes to the sys-
tem. Theories concerning minority vote dilution, partisan bias, and anticompetitive 
electoral effects are all concerned in part with such consequences. See, e.g., Reynolds 
v. Sims, 377 U.S. 533 (1964). Second, a theory might focus on the possibility that a le-
gal regulation will affect the individual behavior of voters (over the short or long 
term)—that is, that voter preferences are endogenous to the legal rules in potentially 
bad ways. An example of such a theory is the argument that race-based redistricting is 
harmful because it sends unfortunate signals to representatives and voters about how 
they should behave. See, e.g., Shaw v. Reno, 509 U.S. 630, 647–48 (1993) (striking 
down a North Carolina district in part because of such a concern). 
 As I suggested above, of course, there are theories of voting injuries that are un-
connected to electoral dynamics in either of the senses described above. Such ac-
counts of voting rights are insensitive to the different potential dimensions of aggrega-
tion, because they are not concerned with the effects of a particular voting regulation 
on electoral dynamics. For example, some purpose-based theories of voting rights in-
juries are concerned only with the motivations of the governmental actors that pro-
duce the legal rule at issue (or the social meaning of that action), rather than with the 
rule’s electoral consequences. Cf., e.g., Richard H. Pildes & Richard G. Niemi, Ex-
pressive Harms, “Bizarre Districts,” and Voting Rights: Evaluating Election-District 
Appearances After Shaw v. Reno, 92 Mich. L. Rev. 483 (1993) (arguing that the injury 
the Court identified in Shaw v. Reno was entailed by the social meaning, rather than 
the direct electoral consequences, of the redistricting decision at issue in the case). 
Such theories are important, but they are not the focus of this Article. 
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1. The Group Dimension 

First, one can aggregate the right to vote in the group dimension. 
Whether an electoral rule causes a cognizable harm often depends 
in part on how one defines the boundaries of the reference groups 
whose relative treatment should be compared. Voting rights juris-
prudence and scholarship are replete with comparisons of the 
treatment of different groups: racial groups are the focus of the 
minority vote dilution inquiry under the Voting Rights Act of 
1965,16 political groups are the focus of partisan gerrymandering ju-
risprudence,17 and so on. But simply separating voters along racial 
or political lines does not fully delineate the appropriate group 
boundaries for analysis. 

Consider the problem of minority vote dilution. Section 2 of the 
Voting Rights Act prohibits states from regulating elections “in a 
manner which results in a denial or abridgement of the right of any 
citizen of the United States to vote on account of race or color.”18 
In the redistricting context, the Supreme Court has interpreted 
Section 2 to prohibit states from enacting redistricting plans that 
dilute the electoral strength of minority voters.19 In order to deter-
mine whether a redistricting plan unfairly diminishes the voting 
strength of minority voters, of course, one must first decide which 
minority voters constitute the appropriate comparison group: all 
minority voters within a state? All minority voters within a particu-
lar political subdivision? All minority voters living within a rea-
sonably compact area?20 

16 42 U.S.C. § 1973 (2000). 
17 See, e.g., Vieth v. Jubelirer, 541 U.S. 267 (2004). 
18 42 U.S.C. § 1973(a) (2000). 
19 See Thornburg v. Gingles, 478 U.S. 30, 46–52 (1986). The precise contours of the 

concept of vote dilution are quite complex, somewhat confused, and currently con-
tested by different members of the Court. See, e.g., Gerken, supra note 13; Pamela S. 
Karlan, Georgia v. Ashcroft and the Retrogression of Retrogression, 3 Election L.J. 21 
(2004). For present purposes, however, most of this doctrinal detail and confusion can 
be ignored. 

20 And, of course, there are many other aspects to the question of how one defines 
the minority reference group. One must decide whether (or when) multi-ethnic coali-
tions of minority voters should be treated as a single group, when minority voters are 
sufficiently sociologically or politically cohesive to be treated as a single group, and so 
on. See, e.g., Nixon v. Kent County, 76 F.3d 1381 (6th Cir. 1996); LULAC v. 
Clements, 999 F.2d 831 (5th Cir. 1993). 
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There are a number of different ways we might choose to answer 
this question, depending on the injury we hope to identify. In the 
context of vote dilution claims under Section 2 of the Voting 
Rights Act, for example, the Supreme Court initially opted for 
something close to the third possibility. In Thornburg v. Gingles,21 
the Court suggested that the relevant group was a group of minor-
ity voters large enough and geographically compact enough for its 
members to constitute a majority of a single-member district within 
the districting scheme under review.22 This group marked the unit 
of analysis for the Court’s vote dilution inquiry, and the Court sug-
gested that an injury to such a group of minority voters could not 
be offset by a benefit to some other minority voters. 

In subsequent cases, however, the Court has often indicated that 
it might be willing to broaden the scope of the comparison group 
for purposes of evaluating Section 2 claims.23 The Court in Johnson 
v. De Grandy24 indicated that the relevant group included all mi-
nority voters living in a major metropolitan area—Dade County—
even though this county encompassed a number of single-member 
districts.25 And most recently, in LULAC v. Perry, the Court sug-
gested that the relevant group should be defined at a statewide 
level.26 Nonetheless, the Court has simultaneously been skeptical of 

21 478 U.S. 30 (1986). 
22 See id. at 48–51. 
23 The doctrinal pressure on the Court’s initial definition of the relevant group may 

have stemmed in part from the fact that the Court laid out the Gingles approach in a 
case concerned with vote dilution caused by a multimember district. See Gingles, 478 
U.S. at 34–35, 46–48. The framework proved more difficult to apply to challenges to 
single-member districting arrangements, such as the one at issue in Johnson v. De 
Grandy. See 512 U.S. 997, 1012–13 (1994). In addition, the Gingles framework for 
evaluating vote dilution claims came under pressure because of changes in voting be-
havior and, in particular, the reduction of polarized voting in some parts of the coun-
try. For a discussion of these pressures, see Richard H. Pildes, Is Voting-Rights Law 
Now at War with Itself? Social Science and Voting Rights in the 2000s, 80 N.C. L. 
Rev. 1517 (2002). 

24 512 U.S. 997 (1994). 
25 See id. at 1006–17 (using all of the minority voters in Dade County as the refer-

ence group for purposes of evaluating a vote dilution claim leveled against Florida’s 
state legislative reapportionment). But the Court continued to suggest that some local 
geographic constraints on the boundaries of the group might be appropriate. Justice 
Souter, writing for the majority, resisted the possibility of offsetting benefits to minor-
ity voters in Dade County against harms to minority voters located elsewhere in Flor-
ida. See id. at 1021–22. 

26 See LULAC v. Perry, 126 S. Ct. 2594, 2620–21 (2006). 
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group aggregation. Immediately after selecting a statewide ap-
proach in LULAC, Justice Kennedy cautioned that the role of this 
perspective was not “to allow the State to trade off the rights of 
some against the rights of others.”27 This tension over the appropri-
ate boundaries of group aggregation runs throughout the Supreme 
Court’s voting rights jurisprudence.28 

There are reasons one might prefer to define group boundaries 
narrowly or broadly. In the racial redistricting context, for exam-
ple, the appropriate boundaries of minority groups may depend in 
part on whether one is more interested in descriptive or substan-
tive representation—that is, whether one is interested in maximiz-
ing the election of minority representatives, or instead in maximiz-
ing the representation of minority interests.29 The debate about the 
preferability of descriptive or substantive representation is a long-
standing one, and I take no position on it here. My point here is 
simply that the identification of a cognizable harm will often turn 
crucially on how one aggregates the right to vote in the group di-
mension. 

2. The Institutional Dimension 

As between different groups of voters, harms and benefits can 
be aggregated across different institutional boundaries. In other 
words, it is not sufficient to select the boundaries of the relevant 
voter reference groups; one must also select an institutional per-
spective across which to make comparisons about the relative 
treatment of these groups. Without selecting an institutional 
“frame”30 within which to compare group treatment, it is often im-
possible to decide what constitutes fair treatment across groups.31 

27 Id. at 2621. 
28 See Gerken, supra note 13. 
29 For a richer description of the differences between descriptive and substantive 

representation, see Pitkin, supra note 7. 
30 I borrow the vocabulary of “frames” from Daryl Levinson. See Daryl J. Levinson, 

Framing Transactions in Constitutional Law, 111 Yale L.J. 1311 (2001). 
31 Voting rights scholarship and jurisprudence have often conflated the institutional 

dimension of aggregation with the group dimension. In part, this may be due to the 
path of § 2 vote dilution jurisprudence and its predominant role in much of the legal 
scholarship. When the Gingles hypothetical district framework for analysis was ap-
plied to review single-member electoral districts, the group dimension and the institu-
tional dimension both focused on single-member districts. The group definition was 
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Consider, for example, partisan gerrymandering claims in the 
federal congressional context. One could attempt to identify the 
existence of an impermissible partisan gerrymander from at least 
three different institutional perspectives: that of an individual elec-
toral district, that of a single state’s congressional delegation, or 
that of Congress as a whole.32 This is true across a variety of harms 
that we might think partisan gerrymanders cause. For example, one 
potential concern about partisan gerrymanders is that they create 
bias in one party’s favor.33 In order to test for the existence of bias, 
one must decide whether the concern is partisan bias in an individ-
ual district, in a congressional delegation, or in Congress as a 
whole.34 Another concern about partisan gerrymanders is that they 
depress electoral competition and entrench both parties.35 As with 
bias, evaluating fairness-as-competitiveness requires specifying an 
institutional frame for analysis: should every district be competi-
tive? Or should competition be measured at a higher institutional 
level? Regardless of the answers to these questions, it is clear that 
whether a cognizable injury exists will often depend on the institu-

grounded at the single-member district level because the Gingles test framed the rele-
vant minority group as any group of minority voters that was large and compact 
enough so that its members constituted a majority of a single-member district. More-
over, the institutional perspective was focused principally on single-member districts. 
As the preceding section described, the group boundaries have expanded. But the in-
stitutional boundaries have expanded as well, obscuring the conceptual difference be-
tween the two. 

32 See Cox, supra note 1, at 410–11. 
33 For an explanation of the concept of partisan bias, see, e.g., Gary W. Cox & Jona-

than N. Katz, Elbridge Gerry’s Salamander: The Electoral Consequences of the Re-
apportionment Revolution 32–34 (2002); Gary King & Robert X. Browning, Democ-
ratic Representation and Partisan Bias in Congressional Elections, 81 Am. Pol. Sci. 
Rev. 1251 (1987). 

34 This statement is true regardless of whether the relevant groups are defined as “all 
Democrats in the United States” and “all Republicans in the United States,” or in-
stead disaggregated into small units, such as state-level political party units. In the lat-
ter case, one would not offset a harm to Texas Democrats with a benefit to Michigan 
Democrats. Even with state-level party groups, however, the choice of a Congress-
wide institutional perspective yields different results than a congressional delegation-
specific perspective. See Cox, supra note 1, at 438–40. 

35 See Samuel Issacharoff, Gerrymandering and Political Cartels, 116 Harv. L. Rev. 
593 (2001). 



COX_BOOK 3/19/2007 9:44 PM 

372 Virginia Law Review [Vol. 93:361 

 

tional perspective from which one evaluates the challenged voting 
regulation.36 

3. The Temporal Dimension 

Finally, the harms and benefits of a voting rights regulation can 
be aggregated over time. Whether a voting regulation causes a 
cognizable injury often depends on how broadly one draws the 
temporal frame within which one evaluates the regulation. Imagine 
a hypothetical voting rule that burdens the voting rights of a group 
in time period one, but then benefits that group in time period two. 
If members of the group challenge that rule, a court’s evaluation of 
the merits of the claim may turn on how broadly the court aggre-
gates the right to vote in the temporal dimension. If the court se-
lects a narrow temporal frame that includes only time period one, 
it will conclude that the rule burdens the group’s voting rights. But 
if the court selects a broader temporal frame that includes both 
time periods, it can offset the burden in period one against the 
benefit in period two. Accordingly, the court may conclude that the 
plaintiffs have a viable voting rights claim if it selects the narrow 
temporal frame, but it may reject the plaintiffs’ claim if it selects 
the broader temporal frame. 

This hypothetical scenario plays out often in the actual facts of 
voting rights controversies. Just this past Term, for example, the 
Supreme Court decided a redistricting case containing an implicit 
dispute about the appropriate temporal frame within which to 
evaluate the constitutionality of a partisan gerrymander. That case, 
League of United Latin American Citizens v. Perry, concerned the 
constitutionality of the Republican-led mid-decade revision of 
Texas’s congressional districts.37 Congressional districts are ordi-
narily redrawn only once each decade, shortly after the release of 

36 There is a second way in which the institutional frame can be expanded. In addi-
tion to elevating the institutional level to include more districts within the frame, one 
could expand the types of voting rights regulations included within the institutional 
frame. So, for example, one could offset the gains that Georgia Democrats obtained 
through redistricting against the losses that they suffered by virtue of a voter identifi-
cation rule that favored Republicans. 

37 126 S. Ct. 2594 (2006). 
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the decennial census.38 Though Texas’s congressional districts were 
redrawn in 2001, Republican state officials spearheaded a second 
redistricting effort just two years later—in part on the ground that 
the second redistricting was a necessary corrective to a Democratic 
bias in the initial redistricting.39 Before the Supreme Court, the 
state officials argued that the first redistricting plan was biased in 
favor of Democrats,40 while the challengers to the second redistrict-
ing plan argued that the second plan was biased in favor of Repub-
licans.41 While the Court decided the case without considering these 
competing claims,42 doing so would have required the Court to con-
front an important question about the temporal dimension of the 
right to vote: should it bolster the constitutionality of a pro-
Republican partisan gerrymander if that gerrymander is designed 
in part to offset an immediately preceding partisan gerrymander 
that favored Democrats? 

 
*   *   * 

 
In short, there are at least three dimensions in which the right to 

vote is an aggregate right: the group dimension, the institutional 
dimension, and the temporal dimension. Each dimension makes it 
possible to aggregate the costs and benefits of a voting rule across 
different voters (or, more precisely, groups of voters). In the group 
dimension, it is different persons situated within the same group; in 
the institutional dimension, it is different persons or groups located 
within the relevant institutional structure; and in the temporal di-

38 The Supreme Court’s one person, one vote jurisprudence effectively requires 
states to revise their district lines when new decennial census data becomes available. 
See, e.g., Georgia v. Ashcroft, 539 U.S. 461, 488 n.2 (2003). 

39 See Adam Cox, Partisan Fairness and Redistricting Politics, 79 N.Y.U. L. Rev. 
751, 752 (2004); Reply Brief for Appellants at 2–4, LULAC v. Perry, 126 S. Ct. 2594 
(2006) (No. 05-204) (arguing that the state’s “corrective partisanship” argument must 
fail); State Appellee’s Brief at 32, LULAC, 126 S. Ct. 2594 (2006) (No. 05-204).  

40 See State Appellee’s Brief at 32, LULAC, 126 S. Ct. 2594 (2006) (No. 05-204). 
41 See Reply Brief for Appellants at 6, LULAC, 126 S. Ct. 2594 (2006) (No. 05-204); 

Brief for Appellants at 6, LULAC, 126 S. Ct. 2594 (2006) (No. 05-204). 
42 LULAC, 126 S. Ct. at 2607–12 (rejecting the plaintiffs’ partisan gerrymandering 

claims on the ground that the case did not provide a “reliable standard for identifying 
unconstitutional political gerrymanders”). Interestingly, however, Justice Kennedy 
makes much in his description of the underlying facts of the possibility that both the 
1990 and 2000 redistricting plans were biased in favor of Democrats. Id. at 2605–07. 
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mension, it is different persons or groups situated at different times 
(which, of course, could be the same person at two different times). 

While it is helpful to separate out these different conceptual 
strands, it is also useful to recognize that the selection of group, in-
stitutional, and temporal frames are interrelated. For example, se-
lecting a wide group frame for evaluating a voting rights claim may 
require selecting a broader institutional frame. Consider, for ex-
ample, the evaluation of a state’s redistricting scheme. If one de-
cides to define the relevant group as, say, “all Democrats in the 
state,” then it will not be possible to define the relevant institu-
tional frame as an individual district.43 The design of any single dis-
trict cannot fully determine the treatment of all Democrats in the 
state.44 

B. Temporality in Doctrine 

Courts have been inattentive to the temporal dimension of vot-
ing rights. While they have sporadically recognized the aggregative 
dimensions of voting rights, they have never expressly acknowl-
edged the possibility of temporal aggregation. In a way, this is un-
surprising. Even with respect to aggregation in the group dimen-
sion—the dimension most widely recognized in the literature—the 
Supreme Court has been stingy. It has often over the years resisted 
aggregation in the group dimension.45 In recent years the Court 

43 This interrelationship may help explain why courts and commentators have often 
conflated the group and institutional dimensions of voting rights aggregation. See 
Cox, supra note 1, at 438–40. 

44 The temporal dimension is similarly inter-related with the group dimension. If one 
defines the group dimension in the above example as “all Democrats affected by the 
redistricting plan,” then it would not be possible to fix the temporal frame around a 
single election cycle, because the plan will likely last through the decade. 

45 See, e.g., Shaw v. Hunt, 517 U.S. 899, 917 (1996) (“The vote-dilution injuries suf-
fered by . . . persons [in one part of a state] are not remedied by creating a safe major-
ity-black district somewhere else in the State.”); Johnson v. De Grandy, 512 U.S. 997, 
1019, 1022 (1994) (restricting aggregation to minority voters in and around Miami-
Dade county, and expressing some discomfort about aggregation on the ground that it 
“rest[s] on an unexplored premise of highly suspect validity: that in any given voting 
jurisdiction (or portion of that jurisdiction under consideration), the rights of some 
minority voters under § 2 may be traded off against the rights of other members of the 
same minority class”); see also supra text accompanying notes 23–28. But see 
LULAC, 126 S. Ct. at 2658–60 (Roberts, C.J., dissenting). Chief Justice Roberts 
wrote, “The correct inquiry under § 2 is not whether a Gingles violation can be made 
out with respect to one district ‘in isolation,’ but instead whether line-drawing in the 
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may have trended towards recognizing the aggregative nature of 
voting rights.46 But this increasing awareness has not led the Court 
to think systematically about the different dimensions across which 
one might evaluate voting rights claims. In particular, the Court 
has consistently overlooked the possibility of temporal aggrega-
tion. 

Despite the fact that the Court has never considered the tempo-
ral dimension of voting rights, Justices have often implicitly made 
use of this dimension in resolving cases. More specifically, individ-
ual Justices often implicitly shrink or expand the temporal frame of 
a voting rights claim—either permitting or disallowing aggregation 
along the temporal dimension—in the service of a particular con-
clusion about the constitutionality of a voting rights regulation. 
These Justices never acknowledge (or likely even realize) that their 
approaches entail contestable conclusions about the appropriate-
ness of aggregating voting rights across time. Instead, narrow or 
broad temporal frames lie in the background of an individual Jus-
tice’s or the Court’s reasoning, doing analytic work without scru-
tiny of the assumptions underlying the selection of the frame. 

To highlight the way in which different members of the Court 
implicitly adopt divergent temporal frames, consider the following 
two examples from the central domains of voting rights jurispru-
dence: partisan gerrymandering doctrine, which concerns claims 
that the arrangement of electoral districts unfairly disadvantages 
voters on the basis of partisan affiliation; and the doctrine of vote 
dilution under the Voting Rights Act, which concerns claims that a 
districting scheme unfairly disadvantages voters on the basis of 
race or ethnicity. 

challenged area as a whole dilutes minority voting strength.” Id. at 2659. Of course, I 
do not mean to suggest that the Court should necessarily have approached these cases 
from a statewide perspective. See supra text accompanying note 28 (explaining that 
the appropriate boundaries of group aggregation depends on one’s underlying theory 
of vote dilution). 

46 See supra text accompanying notes 23–25 (discussing Johnson v. De Grandy and 
LULAC v. Perry). National trade-offs, however, continue to go largely unrecognized. 
See Cox, supra note 1, at 414–18. 
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1. Partisan Gerrymandering Jurisprudence 

The Supreme Court’s partisan gerrymandering jurisprudence 
provides a powerful illustration of how the Court’s implicit tempo-
ral frame can be decisive in resolving a constitutional voting rights 
claim. For several decades the Court has struggled over the ques-
tion of when, if ever, partisan gerrymanders might violate the Con-
stitution. When the Court first considered this question directly it 
fractured badly; the disagreements between the Justices stemmed 
in part from their having selected different temporal frames within 
which to evaluate the constitutionality of the alleged partisan ger-
rymander. Moreover, recent Supreme Court case law concerning 
the constitutionality of partisan gerrymanders demonstrates a con-
tinuing lack of consensus over the appropriate degree of temporal 
aggregation. 

While concerns about partisan gerrymandering have influenced 
constitutional voting rights jurisprudence for nearly four decades, 
prior to 1986 the Court had never directly evaluated a claim that a 
putative partisan gerrymander violated the Constitution. That year, 
the Court finally confronted such a claim in Davis v. Bandemer.47 
Bandemer’s basic holding is fairly straightforward: a majority of the 
Court concluded that constitutional challenges to partisan gerry-
manders are justiciable, but rejected the specific claims brought by 
the Bandemer plaintiffs.48 The Justices were deeply divided over 
both of these conclusions, 49  however, and their disagreement 
turned in part on their (implicitly) accepting different amounts of 
temporal aggregation. 

The competing opinions by Justices White and Powell capture 
this disagreement over the appropriate temporal frame. The Jus-
tices agreed that partisan gerrymandering claims should be justici-
able. But Justice White authored the plurality opinion rejecting the 

47 478 U.S. 109 (1986). 
48 See id. at 143. 
49 See id. at 118–27 (White, J.) (delivering the opinion of the Court with respect to 

justiciability); id. at 127–43 (White, J.) (delivering a plurality opinion with respect to 
the rejection of the plaintiffs’ partisan gerrymandering claim); id. at 144 (O’Connor, 
J., Burger, C.J., & Rehnquist, J., concurring in the judgment) (concluding that the 
case should not be justiciable); id. at 161 (Powell & Stevens, JJ., concurring in part 
and dissenting in part) (concurring in the justiciability judgment but dissenting from 
Justice White’s rejection of the plaintiffs’ claims). 
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plaintiffs’ specific claims,50 while Justice Powell wrote a dissenting 
opinion arguing that the Indiana redistricting plan at issue in Ban-
demer was unconstitutional.51 

In rejecting the plaintiffs’ claims, Justice White stretched all 
three dimensions of potential voting rights aggregation. He ex-
panded the relevant group to include all Democratic voters in the 
state, even though the Court during this period generally showed 
great reluctance to frame the relevant group in such broad terms.52 
He also expanded the institutional frame beyond elections them-
selves to include other kinds of influence on the state political 
process as a whole.53 

Most important for present purposes, Justice White broadened 
the temporal frame well beyond a single election cycle. He wrote 
that plaintiffs could prove unconstitutional discrimination only by 
showing that “the electoral system is arranged in a manner that will 
consistently degrade a voter’s or a group of voters’ influence on the 
political process as a whole.”54 Elaborating on this standard, Justice 
White emphasized that it required the “continued frustration”55 of 
the will of the voters and rejected reliance “on a single election to 
prove unconstitutional discrimination.”56 The plaintiffs, he con-
cluded, had failed to demonstrate such continued frustration: 

50 Id. at 127–43 (White, J., plurality opinion). 
51 Id. at 161–62 (Powell & Stevens, JJ., concurring in part and dissenting in part). 
52 Compare id. at 127 (White, J., plurality opinion) (“[W]e agree with the District 

Court that the claim made by the appellees in this case is a claim that the 1981 appor-
tionment discriminates against Democrats on a statewide basis. . . . not Democratic 
voters in particular districts . . . .”) with Thornburg v. Gingles, 478 U.S. 30 (1986) (us-
ing a hypothetical single-district approach to evaluate minority vote dilution claims 
under § 2 of the Voting Rights Act). 

53 See Bandemer, 478 U.S. at 131–32 (White, J., plurality opinion). Justice White 
suggested that “the opportunity of members of the group to participate in party delib-
erations in the slating and nomination of candidates [and] their opportunity to regis-
ter and vote” were each important aspects of this broader notion of influence over the 
“political process as a whole.” Id. at 132–33. In considering forms of influence other 
than the winning of elections, Justice White’s approach is somewhat related to the 
approach recently taken by Justice O’Connor in Georgia v. Ashcroft. See 539 U.S. 
461, 482–85 (2003). 

54 Bandemer, 478 U.S. at 132 (emphasis added). 
55 Id. at 133. 
56 Id. at 135; accord id. at 139–40 (“[E]qual protection violations may be found only 

where a history (actual or projected) of disproportionate results appears in conjunc-
tion with similar indicia [of lack of political power]. The mere lack of control of the 
General Assembly after a single election does not rise to the requisite level.”). 
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Nor was there any finding that the 1981 reapportionment would 
consign the Democrats to a minority status in the Assembly 
throughout the 1980’s or that the Democrats would have no hope 
of doing any better in the reapportionment that would occur af-
ter the 1990 census. Without findings of this nature, the District 
Court erred in concluding that the 1981 Act violated the Equal 
Protection Clause.57 

In so concluding, Justice White stretched the temporal frame to in-
clude not only the remaining elections in the 1980s, but the next 
decennial reapportionment as well. His holding suggests that any 
losses suffered by Indiana Democrats in the 1980s by virtue of the 
Republican-controlled redistricting could (and should) be offset 
against any gains they might make in the next round of redistrict-
ing. 

Dissenting in part, Justice Powell rejected the plurality’s holding 
and concluded that Indiana’s reapportionment scheme violated the 
Equal Protection Clause.58 He disagreed with several of the plural-
ity’s conclusions, including the requirement of a threshold showing 
that the system would “consistently degrade” a voter’s or group of 
voters’ influence.59 In rejecting the assertion that Indiana Democ-
rats had to suffer losses over several election cycles in order to 
make out a constitutional infringement of their right to vote,60 Jus-
tice Powell implicitly rejected the possibility of aggregating the 
treatment of voters across such an expansive time frame. 

57 Id. at 135–36; see also id. at 159 (O’Connor, J., concurring in the judgment) (char-
acterizing Justice White’s plurality holding as concluding “that foreseeable, dispro-
portionate long-term election results suffice to prove a constitutional violation”). 

58 Id. at 161–62 (Powell, J., concurring in part and dissenting in part). 
59 See id. at 171 n.10. Justice Powell’s approach to the problem of partisan gerry-

mandering in Bandemer is somewhat related to Justice Stevens’s approach in Karcher 
v. Daggett, 462 U.S. 725, 744–65 (1983) (Stevens, J., concurring) and Vieth v. Jubelirer, 
541 U.S. 267, 317–42 (2004) (Stevens, J., dissenting). In part, therefore, Justice Powell 
may be disagreeing with the plurality because he shares Justice Stevens’s view that the 
constitutional injury flows directly from the impermissible purpose (objective pur-
pose, in Justice Stevens’s mind) motivating the law. Because such a purpose-based 
account of injury focuses solely on the legislative assembly that enacts the rule at is-
sue, rather than on the electoral consequences of that rule, the possibility of aggrega-
tion is irrelevant to the injury inquiry. See supra note 15. 

60 See Bandemer, 478 U.S. at 171 n.10 (Powell, J., concurring in part and dissenting 
in part). 
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To be clear, I do not mean to suggest that the competing stan-
dards adopted by Justices White and Powell over the appropriate 
temporal frame turned only on their conclusions about how voting 
rights should be aggregated in the temporal dimension. Their dis-
pute was partly about their differing conceptual and normative 
views on voting rights, but it was also partly evidentiary. Justice 
White’s suggestion that the plaintiffs’ claims failed for want of evi-
dence about continued defeats over time is not solely a conclusion 
about the permissibility of trade-offs among voters across time; it 
also likely reflects his evidentiary concerns. Time crops up in two 
distinctive roles in the partisan gerrymandering cases. First, it plays 
a conceptual and normative role. In this role, benefits to a group of 
voters in period two may offset concern about harms to a (similar) 
group of voters in period one. The possible aggregation of benefits 
and harms across the two periods reflects the temporal dimension 
of voting rights that is this Article’s focus. Second, time sometimes 
plays an evidentiary role in partisan gerrymandering doctrine. In 
that role, the lack of success of a group of voters in period two is 
relevant as proof of an injury that is actually fully realized in period 
one. In other words, continuing losses across several election cycles 
simply help confirm that the partisan gerrymander, and not other 
potential causal factors, is responsible for the voter losses observed 
in the first period.61 Justice White’s opinion appears to intertwine 
these two uses of time, requiring a demonstration of long-term po-
litical impotence both because he is skeptical about the evidentiary 
value of a single set of election returns and because he believes 
that the potential costs and benefits of legislative redistricting 
should be evaluated across a longer time period. 

The disagreement over temporal aggregation in Bandemer can 
also be seen in the Supreme Court’s most recent partisan gerry-
mandering case, Vieth v. Jubelirer.62 Vieth concerned a challenge by 
Pennsylvania Democrats to that state’s congressional redistricting 
plan, which had been drawn by a Republican-controlled legisla-
ture.63 In Vieth, the Court revisited for the first time since Bande-
mer the question of whether partisan gerrymandering claims 

61 See, e.g., Bandemer, 478 U.S. at 140–41 (White, J., plurality opinion) (suggesting 
that the disagreement between Justices White and Powell is also in part evidentiary). 

62 541 U.S. 267 (2004). 
63 See id. at 272. 
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should be justiciable. The Court again divided deeply over the 
question (though five Justices continued to support Bandemer’s 
conclusion that such claims can be justiciable).64 And again the dif-
ferent standards proposed to evaluate the constitutionality of the 
redistricting scheme at issue contained different implicit temporal 
frames. 

The plaintiffs in Vieth proposed a constitutional standard for 
identifying unconstitutional partisan gerrymanders that contained 
a narrow, single-election-specific focus—in other words, a standard 
that implicitly rejected temporal aggregation. The plaintiffs argued 
that the Pennsylvania redistricting scheme created a constitutional 
injury if it was drawn with the intent to deny, and had the effect of 
denying, a majority of the state’s voters in any election the ability 
to elect a majority of the state’s congressional delegation.65 This 
measure of constitutional injury precludes the possibility of tempo-
ral aggregation across more than one election cycle. If a majority of 
voters suffers defeat in a single election because of a redistricting 
plan, they have suffered a constitutional injury. On the plaintiffs’ 
account, a benefit to that majority of voters in the next election cy-
cle could not offset this injury for constitutional analysis. 

Justice Breyer’s dissenting opinion in Vieth comes closest to 
adopting the plaintiffs’ proposed standard.66 But the standard he 
suggests differs in one crucial respect: it appears to contemplate at 
least some aggregation of the right to vote across the temporal di-
mension. Dissenting from the Court’s rejection of the plaintiffs’ 
claims, Justice Breyer wrote that federal courts should police parti-

64 See id. at 310–11 (Kennedy, J., concurring); id. at 317–18 (Stevens, J., dissenting); 
id. at 343 (Souter & Ginsburg, JJ., dissenting); id. at 355–56 (Breyer, J., dissenting). I 
should note that there is some ambiguity in Justice Kennedy’s opinion, which is the 
reason that I say above that five Justices agree that partisan gerrymandering claims 
“can be” justiciable. Justice Kennedy concurred in the Court’s dismissal of the plain-
tiffs’ claims, but wrote separately that he “would not foreclose all possibility of judi-
cial relief if some limited and precise rationale were found to correct an established 
violation of the Constitution in some redistricting cases.” Id. at 306 (Kennedy, J., con-
curring in the judgment). 

65 See id. at 284–87 (plurality opinion); Brief for Appellants at 20–25, Vieth v. Jube-
lirer, 541 U.S. 267 (2004) (No. 02-1580). 

66 The plurality opinion, authored by Justice Scalia, concluded that partisan gerry-
mandering claims should not be justiciable. For that reason, the plurality did not 
reach the merits of the plaintiffs’ claims. See Vieth, 541 U.S. at 305–06. 
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san gerrymanders to prevent “unjustified entrenchment.”67 He de-
fined entrenchment as “a situation in which a party that enjoys 
only minority support among the populace has nonetheless con-
trived to take, and hold, legislative power.”68 At first glance, this 
test for identifying unconstitutional partisan gerrymanders sounds 
much like the plaintiffs’ test. Both make reference to a majority of 
voters failing to capture a majority of the relevant legislative seats 
on account of the redistricting plan. But Justice Breyer’s invocation 
of the concept of entrenchment, as well as his definition of that 
term, suggests that it encompasses only situations in which a redis-
tricting scheme will submerge the majority’s preferences across 
more than one election cycle. If the problem is self-correcting—
that is, if a majority will for any reason be able to reassert its pref-
erences in the next election cycle—then there is no need for judi-
cial intervention. In fact, Justice Breyer goes so far to suggest, as 
did Justice White in Bandemer, that if the majority party is able to 
undo or offset the harm caused by a partisan gerrymander “in the 
next round of districting,” there may be no cognizable constitu-
tional injury.69 

In short, the temporal dimension of voting rights often does sub-
stantial work in the Supreme Court’s partisan gerrymandering ju-

67 Id. at 360 (Breyer, J., dissenting). 
68 Id. at 360 (emphasis added). 
69 Id. at 362. As was the case with Justice White in Bandemer, time also plays an evi-

dentiary role for Justice Breyer. Consider the examples of “unjustified entrenchment” 
that Justice Breyer provided in his opinion. In one example he suggested that, in the 
absence of any significant departures by a state from traditional redistricting norms, 
plaintiffs would have to demonstrate that “a majority party . . . has twice failed to ob-
tain a majority of the relevant legislative seats in elections” in order to make out “a 
claim of unconstitutional entrenchment.” Id. at 366. In a second example, however, he 
indicated that, where a state has redrawn districts more than once in a decennial re-
districting cycle and departed “radically from previous traditional boundary-drawing 
criteria,” plaintiffs may prove unjustified entrenchment by marshalling statistical evi-
dence that the majority party will likely fail to obtain a majority of the relevant 
seats—a showing well short of a demonstration that the party has failed to obtain a 
majority in two consecutive election cycles. See id. at 367. While one example re-
quires proof across several election cycles and the other does not, this is surely be-
cause Justice Breyer believes, as an evidentiary matter, that the presence of mid-
decade redistricting and other factors are evidentiary substitutes, in the search for un-
justified entrenchment, for defeats across several elections. See id. at 365 (“The sce-
narios fall along a continuum: The more permanently entrenched the minority’s hold 
on power becomes, the less evidence courts will need that the minority engaged in 
gerrymandering to achieve the desired result.”). 
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risprudence. Nonetheless, disagreements about the appropriate 
temporal frame for evaluating gerrymandering claims go entirely 
undiscussed. 

2. Vote Dilution Jurisprudence 

Minority vote dilution jurisprudence provides another instance 
in which Supreme Court doctrine entails judgments about the tem-
poral dimension of voting rights that go unnoticed, even by the Jus-
tices themselves. 

Consider, for example, the modern doctrinal framework for 
evaluating vote dilution claims under Section 2 of the Voting 
Rights Act.70 That framework makes “proportionality” a potential 
affirmative defense to a Section 2 claim. When the Court intro-
duced the proportionality defense in Johnson v. De Grandy,71 it de-
fined the concept in a way that depends crucially on the adoption 
of a narrow temporal frame within which to evaluate Section 2 
claims. Under the Court’s definition, proportionality exists when-
ever a redistricting scheme creates “majority-minority districts in 
substantial proportion to the minority’s share of voting-age popula-
tion.”72 Proof of proportionality gives rise to a potential defense to 

70 To make out a vote dilution claim, plaintiffs must first satisfy three precondi-
tions—typically known as the Gingles factors because they were first articulated by 
the Court in Thornburg v. Gingles. See 478 U.S. 30, 50–51 (1986); see also Growe v. 
Emison, 507 U.S. 25, 40–41 (1993) (holding that a claim of vote dilution in a single-
member district requires proof of the Gingles preconditions). First, they must demon-
strate the existence of a sufficiently large and geographically compact group of minor-
ity voters; second, they must show that the group of minority voters is politically co-
hesive; and third, they must prove that white voters typically vote as a bloc to defeat 
the candidates preferred by the minority voters. See Gingles, 478 U.S. at 50–51. While 
proof of these threshold conditions is necessary to make out a vote dilution claim, it is 
not sufficient. Once the threshold is crossed, courts engage in a “totality of the cir-
cumstances” balancing to determine whether vote dilution has occurred. See Johnson 
v. De Grandy, 512 U.S. 997, 1011–13 (1994). It is important to note, however, that as 
an empirical matter courts generally conclude that vote dilution exists when plaintiffs 
prove the existence of the three Gingles conditions. See Ellen Katz et al., Document-
ing Discrimination in Voting: Judicial Findings Under Section 2 of the Voting Rights 
Act Since 1982, 39 U. Mich. J.L. Reform 643, 660 (2006). The only significant excep-
tion to this regularity is that courts often reject § 2 claims (even when the Gingles 
conditions exist) where proportionality is present. See id. 

71 512 U.S. 997 (1994). 
72 Id. at 1013; see also id. at 1014 n.11 (“‘Proportionality’ . . . links the number of ma-

jority-minority voting districts to minority members’ share of the relevant popula-
tion.”). Note that the Court’s definition of proportionality represents a careful at-
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a Section 2 claim, the Court concluded, because it constitutes pow-
erful evidence that minority voters have a fair share of political op-
portunity.73 In this conclusion lies a crucial assumption: that a fair 
share of voting power is best measured by examining only the cur-
rent success of minority voters under a redistricting scheme. If the 
scheme guarantees that minority voters’ population mirrors their 
potential for success in the upcoming election, fairness is assured.74 
The De Grandy Court suggested that past electoral opportunity is 
entirely irrelevant to the proportionality determination. But why? 
The temporal frame need not be drawn narrowly to include only 
the present potential for success. And if the minority voters’ Sec-
tion 2 claim were viewed through this broader temporal lens, the 
fact that the minority voters’ population mirrored their control of 
districts in the upcoming election cycle would be insufficient to 
disprove a vote dilution claim. 

In other words, the Court’s proportionality inquiry elides the fol-
lowing question: over what time frame should proportionality be 
required? Should plaintiffs be able to point to a lack of proportion-
ality over time as evidence that the current plan is insufficient, 

tempt to avoid the prohibition on proportional representation set forth in § 2 of the 
Voting Rights Act. Writing for the Court, Justice Souter contended that  

[t]he concept [of proportionality in De Grandy] is distinct from the subject of 
the proportional representation clause of § 2, which provides that “nothing in 
this section establishes a right to have members of a protected class elected in 
numbers equal to their proportion in the population.” This proviso speaks to 
the success of minority candidates, as distinct from the political or electoral 
power of minority voters. And the proviso also confirms what is otherwise clear 
from the text of the statute, namely, that the ultimate right of § 2 is equality of 
opportunity, not a guarantee of electoral success for minority-preferred candi-
dates of whatever race. 

Id. at 1014 n.11 (internal citations omitted). 
73 Id. at 1013–14. 
74 Lower courts have followed the Court’s lead. Since De Grandy, courts that have 

found proportionality have fairly consistently rejected plaintiffs’ claims of vote dilu-
tion. See Katz et al., supra note 70, at 730–31. One might think that the Voting Rights 
Act itself mandates use of a narrow temporal frame because the Act targets a particu-
lar “standard, practice, or procedure” related to voting, which might suggest that the 
effect of past standards, practices, or procedures is irrelevant. But the Court does con-
sider historical evidence more generally as part of the vote dilution inquiry; it simply 
does not suggest that such evidence is relevant to the “proportionality” determina-
tion. Moreover, if the Act were read to require a focus only on the effects of the chal-
lenged practice, such a focus would not necessarily dictate a narrow temporal frame. 
Indeed, it might seem to require courts to employ a temporal frame that encompassed 
the lifespan of the practice. 
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even if the plan achieves proportionality with respect to the next 
set of elections? Or, on the flip side, should defendants be able to 
raise the proportionality (or supra-proportionality) in past election 
cycles as a defense to a plaintiff’s claim that the current districting 
plan will not lead to proportionality in upcoming election cycles? 
As in partisan gerrymandering jurisprudence, these questions con-
cerning the temporal dimension of voting rights have gone unasked 
and unanalyzed. 

II. POTENTIAL OBJECTIONS TO INTER-TEMPORAL AGGREGATION 

Part I demonstrated that, so long as we see voting rights as ag-
gregate rights, it is puzzling that we ignore the possibility of tempo-
ral aggregation. And the puzzle is particularly relevant because it 
turns out that the Supreme Court sometimes does aggregate votes 
across the temporal dimension in considering voting rights claims. 
So how should we evaluate the Court’s efforts in those cases? 
Should we applaud the Court for stretching the temporal frame, for 
the same reasons that legal scholars often urge the Court to aban-
don its sometimes-individualistic approach in voting rights cases 
and expand the group or institutional frames? 

There may be good reasons, both theoretical and evidentiary, to 
reject the expansion of the temporal frame in particular voting 
rights contexts and with respect to certain kinds of voting rights 
claims. But as Part II explains, it is hard to see a basis for categori-
cally rejecting the possibility of temporal aggregation in the voting 
rights context, so long as one agrees that the right to vote is in part 
an aggregate right. Once we accept that aggregation among group 
members or across institutional subdivisions is sometimes appro-
priate in evaluating the fairness of a voting rights rule, there is no 
good reason to always reject such aggregation over time. To dem-
onstrate this, Part II advances and ultimately rejects several poten-
tial reasons for treating inter-temporal aggregation as exceptional. 
In rejecting those reasons, the Part highlights the fundamental con-
ceptual similarity between the temporal dimension and the other 
two.75 

75 As I explained in Part I, the central conceptual similarity is that each dimension 
requires that one accept the possibility of identifying representational injuries by ex-
amining the treatment of two or more people, rather than by locating all injuries in 
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A. Assembly Fetishism 

One reason we might reject inter-temporal trade-offs in voting 
rights contexts is that such trade-offs will inevitably affect the com-
position of a legislative assembly in a way that trade-offs along the 
group or institutional dimensions of voting rights need not. In this 
way, the temporal dimension of voting rights is different than the 
group or institutional dimensions. 

We can expand the group or institutional frame within which we 
evaluate the fairness of a voting rule without altering the overall 
composition of a particular legislative assembly. Consider, for ex-
ample, the Section 2 claims at issue in Johnson v. De Grandy, 
which I discussed in Part I.76 In evaluating these claims, the Court 
permitted trade-offs to be made among minority voters in different 
parts of Dade County. It rejected, however, the possibility of ex-
panding the scope of group aggregation to include all minority vot-
ers in the state.77 But even had the Court accepted this possibility, 
expanding the group frame need not have affected the composition 
of the state legislature. If one of the majority-black districts in 
Dade County were eliminated and replaced with a new majority-
black district drawn in the northwest part of Florida, the overall 
composition of the legislature would not change. By this I do not 
mean to suggest that drawing a majority-black congressional dis-
trict in northwestern Florida will necessarily produce a legislative 
assembly that is functionally identical to the legislature produced 
by instead drawing that majority-black district in the southern part 
of the state; black voters across the state are obviously not entirely 
homogeneous. But to the extent that African-American voters in 
Florida are considered to have sufficiently common interests to 
treat them as a single group for vote dilution purposes—the essen-

the treatment of an individual voter. The two or more persons whose combined 
treatment is assessed may be different because they have different identities (which is 
relevant to the group dimension), because they are located within different parts of 
the system of representation (which is relevant to the institutional dimension), or be-
cause they are located at different points in time (which is relevant to the temporal 
dimension). Despite these differences between the persons, there is consensus within 
the literature that it is sometimes appropriate to identify injuries by aggregating in 
this way. The aim of Part II is simply to show that aggregation in the temporal dimen-
sion is not different in kind from the other types of aggregation. 

76 See supra text accompanying notes 24–25. 
77 See De Grandy, 512 U.S. at 1021–22. 
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tial premise that supports circumscribing the boundaries of the 
group at a statewide level, as opposed to a more local one—intra-
group trade-offs will by definition not meaningfully affect the rep-
resentation of black voters in the legislature. 

In contrast, inter-temporal trade-offs will almost always affect 
the composition of the legislative assembly. Consider the potential 
inter-temporal trade-off implicit in Justice White’s Bandemer opin-
ion. His opinion suggested that a harm to Democratic voters 
caused by the 1980 round of redistricting in Indiana could be offset 
by a benefit to them in the next round of decennial redistricting.78 
Accepting this trade-off necessarily affects the composition of the 
state legislature in each decennial period. During the first period 
the composition of the legislature is weighted more heavily in favor 
of the Republican Party than it otherwise would have been. And 
during the second period the opposite will be true: the composition 
of the legislature will by hypothesis be more heavily weighted in 
favor of the Democratic Party than it otherwise would have been.79 

This suggests a potential reason to treat the temporal dimension 
of voting rights differently from the group and institutional dimen-
sions. Perhaps it is appropriate to treat the right to vote as an ag-
gregate right only to the extent that doing so does not change the 
composition of the legislative assembly. Changing the balance of 
power in the legislature, one might contend, would impermissibly 
permit legislative outputs to be altered so that the balance of 
power did not actually mirror constituent preferences. 

The intuition that the composition of a legislative assembly 
should always mirror the preferences of the electorate is a common 
one. It undergirds some of the critiques of Justice White’s opinion 
in Bandemer, and it is an implicit premise of the plaintiffs’ legal 

78 See Davis v. Bandemer, 478 U.S. 109 (1986). 
79 Note that Justice White actually suggests something slightly different and more 

complicated. He seems to indicate that the Democratic voters’ claim should fail if 
they might receive an equitable distribution of legislative power in the next redistrict-
ing, rather than if they receive a preferential distribution. See Bandemer, 478 U.S. at 
133–36. In other words, he seems to be suggesting that the average level of unfairness 
over time is insufficient to make out a constitutional claim if unfavorable treatment in 
period one is combined with equitable treatment in period two. For expositional sim-
plicity I use an example with equivalent harms and benefits in the two different peri-
ods. 
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theory in Vieth v. Jubelirer.80 But despite being quite common, the 
intuition is surprisingly difficult to defend. 

For one thing, it is not at all clear what it means for the composi-
tion of the legislative assembly to mirror constituent preferences. 
While the concept of mirroring sounds neutral, defining it actually 
requires making a contestable judgment about the proper relation-
ship between voter preferences and the composition of the legisla-
tive assembly—or, to put it differently, about what mathematical 
function should describe the correlation between votes and seats. 
Proportional representation is one potential candidate for this 
function: under such a system, a group would receive a fraction of 
legislative seats equivalent to the fraction of electoral support that 
the group garnered. But this is a highly controversial definition of 
the concept of mirroring. The single-member-district electoral sys-
tem used in the United States is designed not to produce propor-
tional representation,81 and the Supreme Court has repeatedly re-
fused to read a requirement of proportional representation into the 
Constitution.82 

Even if we could agree on a colloquial sense of what “mirroring” 
means, current practice in the United States contradicts the claim 
that mirroring in each election is required for electoral fairness. 
Existing institutional features of our democracy prevent legislative 
assemblies from mirroring constituent preferences in each election. 
The Senate is an obvious example. The Constitution provides for 
the staggered election of Senators.83 Only one-third of the Senate’s 
seats are contested in each national election.84 Imagine that, for 
some time, a majority in thirty states prefers to have (and has voted 
to put) Republican representatives in the Senate. The Senate 

80 541 U.S. 267 (2004). For a discussion of the Vieth plaintiffs’ theory—which we 
might call election-cycle majoritarianism—see supra text accompanying note 65. 

81 Single-member-district, “first-past-the-post” elections typically build a “winners’ 
bonus” into the electoral system. This bonus generally ensures that the party that cap-
tures a majority of the popular vote will win a larger majority of legislative seats. (It 
also typically ensures that no more than two major parties emerge as serious electoral 
contenders.) By augmenting the legislative power of electoral majorities, single-
member-districted elections are sometimes thought to help create more stable gov-
erning coalitions. See generally Cox, supra note 9. 

82 See, e.g., Vieth, 541 U.S. at 288 (plurality opinion); De Grandy, 512 U.S. at 1014 
n.11. 

83 See U.S. Const. art. I, § 3. 
84 Id. 
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would be composed of sixty Republican senators (two from each of 
the thirty states favoring Republicans) and forty Democratic sena-
tors. Now suppose that, quite suddenly, the preferences of voters 
around the country shift so that a majority in thirty states prefers to 
have Democratic representatives in the Senate. After the next elec-
tion cycle, will the Senate reflect this change in preferences and 
now be composed of sixty Democratic and forty Republican sena-
tors? It is extremely unlikely, given that only one-third of the seats 
in the Senate are contested in each election cycle. Rather than re-
flecting these new preferences after the next national election, it 
would likely take three national elections for the composition of 
the Senate to catch up to the sudden shift in the electorate’s pref-
erences.85 

Of course, the fact that current American practice does not 
comport with a requirement that legislative composition always 
mirror constituent preferences after each election is not sufficient 
to show that such a requirement is undesirable. Perhaps the struc-
ture of the Senate is flawed. Some have suggested this, contending 
that the Senate’s current structure is an unjustified relic of the 
original constitutional compromise.86 These critics usually focus on 
the fact that the Constitution gives two Senators to each state—a 
feature, they complain, that makes it possible for the Senate to be 
controlled by a minority of the nation’s voters.87 But the same criti-
cism could be leveled against the Constitution’s provision for stag-
gered Senate elections, which also makes it possible for a (current) 
minority to control a majority of seats in the Senate. 

The specific argument that the Senate’s structure is flawed, and 
the more general argument that legislative composition should al-
ways mirror voter preferences, both touch on a central question in 
democratic theory: how rapidly do we want the institutions of law-
making to respond to fluctuations in constituent preferences? Do 
we want the composition of those institutions to change rapidly 

85 Of course, this feature of the Senate begs the closely related question of why it is 
appropriate to fix senatorial terms at six years, rather than some shorter time period. 
But this provides additional support for the position that the meaning of “mirroring” 
is importantly ambiguous. 

86 See, e.g., Lynn A. Baker & Samuel H. Dinkin, The Senate: An Institution Whose 
Time Has Gone?, 13 J.L. & Pol. 21 (1997). 

87 Id. at 23–24. 
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when the electorate’s preferences change? Or do we want to 
smooth out such responses? Unsurprisingly, there is no obvious an-
swer to this question, and different democracies have adopted dif-
ferent approaches. As Bruce Ackerman has noted, Westminster 
systems88 and separation of power systems89 stand in stark opposi-
tion with respect to this foundational question.90 Westminster sys-
tems often respond very quickly to shifts in the electorate. Such 
systems consolidate lawmaking power in a single institution—the 
parliament.91 If a majority of the electorate does not support the 
governing coalition in parliament, it can often force early elections 
to put in place a new governing coalition.92 That new coalition, 
which reflects the preferences expressed by the national constitu-
ency in the election, has the power to implement very different 
policies than its immediate predecessor.93 

88 Under Britain’s Westminster system, “two parties compete in the electorate, and 
the one gaining a majority in parliament forms a government.” Terry M. Moe & Mi-
chael Caldwell, The Institutional Foundations of Democratic Government: A Com-
parison of Presidential and Parliamentary Systems, 150 J. Institutional & Theoretical 
Econ. 171, 177 (1994). Britain’s Westminster system represents perhaps the purest 
form of parliamentary democracy. 

89 In a separation of powers system, governmental authority is divided among com-
peting institutions. In the United States’s presidential system, for example, both the 
President and the Congress have independent electoral mandates. The legislative as-
sembly does not select the president, as is the case in most parliamentary systems, see 
Arend Lijphart, Presidentialism and Majoritarian Democracy: Theoretical Observa-
tions, in The Failure of Presidential Democracy 91, 92–95 (Juan J. Linz & Arturo 
Valenzuela eds., 1994), and the president lacks the power to dissolve the legislature 
and call for elections, as is the case in most parliamentary systems, see Juan J. Linz, 
Presidential or Parliamentary Democracy: Does It Make a Difference?, in The Fail-
ure of Presidential Democracy, supra, at 3, 6.  

90 See Bruce Ackerman, The New Separation of Powers, 113 Harv. L. Rev. 633, 643–
44 (2000). 

91 See Linz, supra note 89, at 5. 
92 Cf. Alfred Stepan & Cindy Skach, Presidentialism and Parliamentarism in Com-

parative Perspective, in The Failure of Presidential Democracy, supra note 89, at 119–
20 (noting that, in a parliamentary system, “[t]he executive power (normally in con-
junction with the head of state) has the capacity to dissolve the legislature and call for 
elections”). 

93 See Moe & Caldwell, supra note 88, at 177 (“Through cohesive voting on policy, 
the governing party [in a Westminster system] is . . . in a position to pass its own pro-
gram at will. Similarly, should the other party gain majority status down the road, it 
would be able to pass its own program at will, and, if it wants, to subvert or destroy 
everything the first party put in place.”). 
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In contrast, separation of powers systems often prevent such 
rapid fluctuations in policymaking by requiring majorities in sev-
eral consecutive national elections to agree before a new legislative 
agenda can be enacted into law. In the United States, for example, 
there are three central veto points in the lawmaking process: the 
House of Representatives, the Senate, and the Presidency.94 Each 
of these players must agree to a policy agenda for that agenda to 
become law (absent veto-proof majorities in the House and Sen-
ate).95 Moreover, because the membership of these three institu-
tions is determined on different election cycles,96 the lawmaking 
system will generally respond more slowly to shifts in electoral 
preferences. The Republicans in 1994 were able to ride a national 
wave of electoral support to sweep into power in the House of 
Representatives for the first time in nearly half a century.97 But the 
separation of powers structure of lawmaking in the United States 
withheld from the Republican Party the power to enact its most 
preferred legislative agenda. Part of the reason was that 1994 was 
not a presidential election year, so it was structurally impossible to 
replace President Bill Clinton (absent impeachment, of course). 

Selecting the optimal amount of stability and responsiveness in a 
democracy entails difficult normative and empirical judgments.98 It 
depends in part, for example, on whether someone is committed to 
democracy in its more deliberative or pluralistic formulation.99 

94 See U.S. Const. art. I, § 7, cl. 2 (“Every Bill which shall have passed the House of 
Representatives and the Senate, shall, before it become a Law, be presented to the 
President of the United States . . . .”). 

95 See id. 
96 See U.S. Const. art. I, § 2, cl. 1; id. art. I, § 3, cls. 1–2; id. art. II, § 1, cl. 1. 
97 See Dan Balz, A Historic Republican Triumph: GOP Captures Congress, Party 

Controls Both Houses for First Time Since ’50s, Wash. Post, Nov. 9, 1994, at A1. 
98 Note that I am using “stability” to refer to the degree of responsiveness to 

changes in constituent preferences, not to refer to the more macro stability question 
of whether a democracy is replaced by a dictatorship or otherwise fails. As some 
scholars have argued, however, there may be counterintuitive connections between 
stability in this more macro sense and the sort of stability that is the focus of this sec-
tion. See, e.g., Nicholas R. Miller, Pluralism and Social Choice, 77 Am. Pol. Sci. Rev. 
734 (1983). 

99 For example, Nicholas Miller has argued in favor of cycling—a kind of instabil-
ity—on pluralist grounds. See id. For other discussions of the role of stability and al-
ternation, see generally, for example, Adam Przeworski, Self-Government in Our 
Times (June 30, 2005) (unpublished manuscript, on file with the Virginia Law Review 
Association). 
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Given that the evaluation of stability and responsiveness depends 
on such foundational questions of how democracies should and do 
function, it is unsurprising that there is no widespread agreement 
about what constitutes the right degree of stability. Some, including 
Ackerman, believe that we would be better served by somewhat 
greater responsiveness and thus advocate adopting at least some 
features of the Westminster system.100 Others, including Steven 
Calabresi, argue that the framers of our Constitution got things just 
about right, and that the United States’s existing separation of 
powers system is optimal.101 

My point here is not to resolve these deep disagreements about 
the proper role of stability in democracy. Rather, I mean only to 
point out that there is no obviously right resolution to the debates. 
And given that fact, it would be wrong to claim that legislative 
composition should always directly mirror constituent preferences. 
Thus, opposition to inter-temporal trade-offs in voting rights con-
texts cannot be grounded on the claim that permitting such trade-
offs would impermissibly permit the composition of a legislative as-
sembly to diverge from the preferences of the electorate. 

B. The Enforceability of Bargains 

A somewhat related reason one might think that inter-temporal 
representational trade-offs should be rejected is the fear that such 
trade-offs would inevitably be unenforceable or would lead to dis-
astrous dynamic consequences. But such problems are neither in-
superable nor unique to the temporal dimension. 

Consider again Justice White’s opinion in Davis v. Bandemer. In 
that opinion, Justice White implicitly suggested that it would be 
permissible to trade a representational disadvantage to Indiana 
Democrats in the 1980s for a possible representational advantage 
to them in the following decade.102 But what if that representational 

100 See Ackerman, supra note 90; see also Daniel Lazare, The Frozen Republic: How 
the Constitution Is Paralyzing Democracy (1996). 

101 See Steven G. Calabresi, The Virtues of Presidential Government: Why Professor 
Ackerman is Wrong to Prefer the German to the U.S. Constitution, 18 Const. Com-
ment. 51 (2001). 

102 See Davis v. Bandemer, 478 U.S. 109, 133–36 (1986); see also supra text accom-
panying notes 53–57 (explaining that Justice White’s opinion embodies this implicit 
conclusion). 
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advantage never came to pass? If Republicans ended up control-
ling the 1990 round of redistricting, then this bargain would go un-
fulfilled, and Justice White’s expansion of the temporal frame 
would seem like a mistake. That, in part, was the concern of the 
dissenters and many of the critics of Bandemer—and it is not a 
crazy concern, given that the Republicans were more likely to con-
trol the 1990 round of redistricting precisely because they had dis-
advantaged Democrats in the 1980 round.103 

Enforcing such trade-offs might initially seem easier with respect 
to the group or institutional dimensions of voting rights. For exam-
ple, permitting trade-offs in Bandemer among Democrats in differ-
ent parts of Indiana does not pose the same dilemma. If a review-
ing court decided to permit the redistricting authorities to trade 
augmented strength for Democrats in the northern part of the state 
for diminished strength in the southern part, there would be no 
concern about enforcing that compromise, because it would be 
embodied in a single redistricting plan. In other words, simultane-
ity would eliminate one difficulty with enforcement. 

But the problem of enforcing trade-offs is not unique to the 
temporal dimension of voting rights. In certain contexts, it may be 
difficult to enforce bargains in the group and institutional dimen-
sions as well. Congressional redistricting is one such context. As I 
have argued elsewhere, the dominant theories about why partisan 
gerrymanders are harmful suggest that congressional gerrymanders 
should be evaluated at the level of Congress as a whole.104 On these 
accounts, a pro-Democratic partisan gerrymander in California 
might be offset by a pro-Republican gerrymander in Texas. Like 
inter-temporal trade-offs, however, these intra-institutional (across 
different congressional delegations) and intra-group (across De-
mocrats in Texas and California) bargains could be difficult to en-
force, precisely because they cannot be captured in a single state’s 
redistricting plan. 

Moreover, there are ways to overcome the problem of enforcing 
inter-temporal representational bargains. One obvious solution is 
to entrench, or formally guarantee, the alternation of representa-

103 For a more detailed explanation of the endogeneity inherent in state legislative 
redistricting, see infra text accompanying note 137. 

104 See Cox, supra note 1, at 418–27. 
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tional advantage.105 Another possible solution is to discount the po-
tential representational advantage in the later time period to com-
pensate for the uncertainty about whether that benefit would ever 
be realized. 

Even if we were to guarantee formal alternation of representa-
tional advantage, however, there is still a potential concern. We 
might worry that permitting one party to have an advantage in pe-
riod one would create incentives for its members to do things that 
rendered the formal alternation functionally worthless. So, to take 
an extreme example, if the party given the representational advan-
tage in period one could use that additional control of the govern-
ment to essentially wipe out the competing party—say, by passing a 
statute outlawing all political parties other than the one in control 
of the government—then the provisions guaranteeing the other 
party an advantage in a later time period would be meaningless. 
Though such an extreme scenario is unlikely to come to pass in the 
United States,106 it highlights a concern about the way in which 
structured alternation over time can, in certain circumstances, cre-
ate incentives for parties to be more extreme. 

This possibility is not a reason to categorically reject inter-
temporal representational trade-offs. Formal alternation might also 
induce parties to moderate their behavior in recognition of the po-
tential for retaliation in future periods.107 Which impulse will domi-
nate depends on a host of factors, including the motivations and 
time horizons of the relevant political actors. But there is no a pri-

105 I discuss in the next Part one way that this might be done for redistricting. See 
infra text accompanying note 137. 

106 There are, of course, many historical examples in which a party in power out-
lawed or otherwise legally crippled opposition parties. See, e.g., Gilbert Fergusson, A 
Blueprint for Dictatorship: Hitler’s Enabling Law of March 1933, 40 Int’l Aff. 245, 
256–60 (1964) (discussing Hitler’s abolition of political parties as a strategy for cen-
tralizing power in the hands of the National Socialist government); Lewis J. Edinger, 
German Social Democracy and Hitler’s “National Revolution” of 1933: A Study in 
Democratic Leadership, 5 World Pol. 330, 362 (1953) (noting that the establishment 
of the National Socialists as the sole political party was Hitler’s final victory in the 
“National Revolution” that marked the collapse of the Weimar Republic).  

107 Cf. Matthew C. Stephenson, “When the Devil Turns . . .”: The Political Founda-
tions of Independent Judicial Review, 32 J. Legal Stud. 59 (2003) (arguing that politi-
cal competitors that are risk averse and care about future payoffs may agree to exter-
nal constraints on the power they can exercise while in control of the government—in 
the article’s case, constraints imposed by an independent judiciary). 
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ori reason to expect that alternation will drive parties to extremes. 
Thus, while one should consider these factors when deciding how 
to treat the temporal dimension of voting rights in a particular con-
text—for example, in the context of deciding whether it would be a 
good idea to rotate redistricting authority between the major po-
litical parties108—these consequences do not justify the conclusion 
that courts or democratic designers should never permit inter-
temporal representational trade-offs. 

C. Evaluating Aggregation and Judicial Competence 

Perhaps the reason to reject inter-temporal aggregation of the 
right to vote—at least for purposes of voting rights doctrine—has 
more to do with the limits of judicial capacity. Maybe courts should 
resolutely reject such inter-temporal comparisons on the ground 
that engaging in such comparisons is simply too difficult. This, one 
might argue, is what makes the temporal dimension of voting rights 
different from the group or institutional dimensions. 

Expanding the temporal frame within which one evaluates a vot-
ing rule does make the task of evaluating the rule somewhat more 
difficult. In situations where the time frame extends into the future, 
it is impossible to evaluate the fairness of the voting regulation 
without either delaying review or making predictions about the fu-
ture consequences of the rule. This difficulty does not, however, 
support the conclusion that courts should always adopt a narrow, 
single-election temporal frame when they evaluate voting rights 
claims. For one thing, this complication crops up only if courts at-
tempt to include some future election within the evaluative frame. 
So at most, this difficulty would suggest that courts should only 
consider stretching the temporal frame into the past. 

Moreover, the fact that stretching the temporal frame into the 
future would require courts to make predictions is far from an in-
surmountable obstacle. At least as early as Davis v. Bandemer, the 
Supreme Court recognized that courts are capable of evaluating 
the fairness of voting rules by making predictions about the future 
effect of those rules. Writing for a plurality, Justice White implic-
itly concluded that choosing a broader temporal frame would not 
preclude immediate review because projected election results 

108 The possibility of rotating redistricting authority is discussed infra in Part III. 
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could support a constitutional claim, “even where no election has 
yet been held under the challenged districting.”109 

Furthermore, similar practical problems can also arise if courts 
select a broad group or institutional frame. Consider a partisan 
gerrymandering challenge to a state’s congressional redistricting 
scheme. As I noted above, current accounts of the harm caused by 
partisan gerrymanders suggest that the harm should be measured 
at the institutional level of Congress as a whole.110 But this Con-
gress-wide institutional frame makes it impossible for a court re-
viewing one state’s congressional redistricting scheme to determine 
whether or not a cognizable injury exists. The injury can be identi-
fied only by examining the joint product of all fifty states’ congres-
sional redistricting plans.111 This does not mean that courts should 
refuse to use a congressional-level institutional frame when consid-
ering partisan gerrymandering claims.112 It does mean, however, 
that practical problems of evaluation are not unique to the tempo-
ral dimension of voting rights. 

Treating the right to vote as an aggregate right creates a host of 
practical problems for courts attempting to ensure electoral fair-
ness. This is part of the reason that the Supreme Court has often 
resisted group and institutional aggregation. But it is not a reason 
to treat the temporal dimension of voting rights differently than 
the other group or institutional dimensions. 

D. The Problem of Entry and Exit 

The preceding discussion has omitted one other potentially sig-
nificant difference between the temporal dimension of the right to 
vote and the institutional and group dimensions. This difference 
stems from the fact that membership in the polity is not fixed—that 
is, that people enter and exit the polity over time. But this distinc-
tion should not lead us to reject the possibility of inter-temporal 
aggregation out of hand. 

109  Davis v. Bandemer, 478 U.S. 109, 139 n.17 (1986). 
110 See supra note 104 and accompanying text. 
111 See Cox, supra note 1, at 441–45. 
112 To the contrary, it is possible for courts to develop strategies for policing congres-

sional partisan gerrymandering even while adopting this broader institutional frame. 
See id. at 444–50. 
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In the institutional and group dimensions, it may always seem 
possible to justify intra-group or cross-institutional representa-
tional trades with respect to every individual voter. For example, 
consider the possibility of expanding, from state delegations to the 
Congress as a whole, the institutional frame for evaluating congres-
sional partisan gerrymanders. Expanding the institutional frame in 
this fashion would mean that a pro-Republican gerrymander in, 
say, Texas, might be offset by a pro-Democrat gerrymander in an-
other state, say Michigan. It might seem impossible to justify this 
broader institutional frame with respect to every individual voter. 
After all, one might contend, Democratic voters in Texas are dis-
advantaged by Texas’s plan. It might be permissible to offset their 
disadvantage with a corresponding advantage to Democratic voters 
in Michigan, the argument would continue, but those Texas De-
mocrats are worse off than they were before. 

But this is not quite right. One defense of the aggregate rights 
theory is that those Texas Democrats are not meaningfully disad-
vantaged. They may not have the power they otherwise might have 
had to elect Democrats from Texas to Congress, the argument 
goes, but their interests will be “virtually” represented in Congress 
by those additional Democrats elected from Michigan. The concept 
of virtual representation therefore formally preserves representa-
tional equality, even at the level of individual voters. Now, of 
course, the concept of virtual representation is clearly an oversim-
plification. Democrats in Texas and Michigan are not the same, 
and representation is not purely interest based.113 But to accept the 
possibility that voting rights can be analyzed as aggregate rights, 
one must accept this simplification in some circumstances. Reject-
ing it entirely would limit one to conceptualizing voting rights as 
purely individual rights. 

While it may always seem possible to preserve representational 
equality at the level of an individual voter when one expands the 
group or institutional frame, it may seem impossible to do so when 
one expands the temporal frame. The reason for this difference is 
simple: the polity is not a closed set over time. People enter and 

113 For example, to the extent that representation is in part about constituent service 
rather than legislative agenda, electing Democrats from Michigan will not perfectly 
serve Democratic voters in Texas. 
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exit the polity when they are born, when they die, and when they 
move.114 The people who enter or leave the polity will, by defini-
tion, not be present on both sides of any inter-temporal representa-
tional trade. So if the system is structured to advantage a particular 
member of the polity in period one and disadvantage that member 
in period two, it might seem that the member receives an unfair 
advantage if she exits the polity after period one, having never 
been subject to the offsetting disadvantage. Thus, if one expands 
the temporal dimension beyond one election cycle, it will not al-
ways be possible to justify inter-temporal representational trade-
offs with respect to every voter or member of the polity.115 

Despite the surface plausibility of this argument, I do not think 
that it should lead us to reject as unacceptable any inter-temporal 
aggregation of the right to vote. For one thing, the above argument 
trades on a corollary to the idea of legislative assembly fetishism—
here, the idea that an individual voter is necessarily disadvantaged 
if her particularistic interests and preferences are not reflected in 
the current composition of the legislative assembly.116 This implicit 
assumption drives the intuition that the person has been “disadvan-
taged” in period one and then “advantaged” in period two. 

That is not to say that the intuition is without merit. While it 
would be a mistake (for the reasons I explained above) to require 
systems of representation to strive for a perfect mirroring of public 
opinion, that does not mean that any relationship between repre-
sentatives and those represented is acceptable. Nevertheless, it 
does suggest that the inter-temporal trade-off is not so different in 
kind from trade-offs in the other dimensions. Virtual representa-
tion is a concept we use as shorthand for the conclusion, in any par-
ticular case, that group or institutional aggregation adequately pre-
serves each individual’s representational interests. But the concept 
does not reflect some inherent reality; rather, it is just a way of cap-
turing a judgment reached on other grounds about when it is ap-

114 Of course, birth and death are the relevant markers of entry and exit only on one 
understanding of the polity. If one conceptualizes the polity slightly differently—as, 
for example, all eligible voters—different events will lead to entry into or exit from it. 

115 When I speak of justification here, I mean the same sort of justification that I de-
scribed with respect to the institutional and group dimensions—the possibility of pre-
serving individual representational equality. I explain below that this particular form 
of justification is largely illusory and thus not particularly important. 

116 See supra Section II.A. 
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propriate to see one person’s interests or preferences as adequately 
reflected by another person. And if one adopts a purely individual-
istic conception of representational rights, the idea of virtual repre-
sentation will no doubt seem unsatisfying. The Texas and Michigan 
Democrats in the above example are not the same persons, and so 
the hypothetical necessarily entails some inter-personal representa-
tional trades. 

This returns us to the starting premise of the Article. Both the 
temporal dimension of aggregation and the other dimensions re-
quire that one reject purely individualistic conceptions of represen-
tation. There remains the difficult question, of course, about when 
it is appropriate to aggregate the consequences of an electoral rule 
across two or more different individuals. Whether it is appropriate 
may turn on a number of factors, including the relationship—
sociological, political, or otherwise—between the relevant indi-
viduals, the empirical realities of the system of representation in 
which one is operating, and the normative commitments that one 
seeks to advance through that system of representation. The point 
is just that these are not decisions that are only required when one 
tries to select a temporal frame for analysis. 

 
*   *   * 

 
In short, there are a number of reasons why we might be con-

cerned about inter-temporal representational trade-offs or com-
parisons. But none of these reasons is either unique to inter-
temporal aggregation or sufficient to justify rejecting altogether 
aggregation in the temporal dimension of voting rights. 

This does not mean that the fairness or constitutionality of a vot-
ing rule should always be evaluated within a broad temporal frame. 
In fact, the above discussion provides some clues about the circum-
stances in which we are more or less likely to be comfortable with a 
particular temporal framing of a voting rights problem. For exam-
ple, the fact of entry and exit emphasizes that aggregation across 
decades-long temporal frames will almost inevitably be inappropri-
ate, even if aggregation across shorter time frames, such as a few 
election cycles, is perfectly sensible. Similarly, it would likely be a 
mistake to endorse broad temporal aggregation if, in a particular 
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situation, there was strong evidence that doing so would lead the 
winners in the first time period to permanently cripple the losers. 

More generally, it is important to recognize that the acceptability 
of inter-temporal aggregation in any given case will depend cru-
cially on our underlying theory about what the right to vote is de-
signed to vindicate in that context—or, in other words, what harms 
we are trying to prevent.117 It also depends on questions concerning 
the institution(s) responsible for enforcing the right to vote.118 But 
by explaining why there are no categorical justifications for reject-
ing inter-temporal aggregation, my aim is simply to encourage de-
liberate consideration of the reasons we might prefer broad or nar-
row temporal frames in different voting rights contexts. The 
temporal frame within which we evaluate voting rights claims 
should not be established arbitrarily. Moreover, there is little rea-
son to think that we should always use a single-election-cycle tem-
poral frame and reject a more expansive one. 

III. THE CONSEQUENCES OF VOTING RIGHTS’ TEMPORAL 
DIMENSION 

If we accept the possibility of temporal aggregation in the voting 
rights context, what concrete consequences follow? This Part sug-
gests that highlighting the temporal dimension of voting rights can 
shed productive light on a number of contemporary debates in vot-
ing rights theory and doctrine. It does not necessarily counsel a 
radical reshaping of election law. But it does help sharpen some 
prominent debates concerning representation and judicial inter-
vention in politics, as well as expand the institutional design discus-
sion about remedial mechanisms in particular and the structure of 
democratic institutions more generally.119 

117 In an earlier paper, I explained that this is true with respect to institutional aggre-
gation as well. See Cox, supra note 1, at 441–45 (demonstrating that most conven-
tional accounts of partisan gerrymandering injury entailed a broad, legislature-wide 
institutional frame for evaluating putative congressional gerrymanders; a congres-
sional delegation-specific institutional frame could not capture the injury). Because 
the acceptability of aggregation depends on one’s underlying normative theory, ag-
gregation’s virtues and vices will differ across contexts. Racial contexts may be quite 
different than partisan contexts, and so on. 

118 See id. at 444–51. 
119 At this point, it might be tempting to generalize from the right to vote to other 

rights, and to suggest that the discussion in this Article provides a framework for 
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A. The Voting Rights Act and Second-Order Diversity 

Recognizing the temporal dimension of representation has a 
number of potential implications for our understanding of the Vot-
ing Rights Act. And beyond the ambit of the Voting Rights Act it-
self, the temporal dimension has important consequences for the 
ways in which majoritarian democracies might incorporate minor-
ity voices. 

Expanding the temporal frame within which courts evaluate 
Voting Rights Act claims would undermine at least one important 
piece of modern vote dilution doctrine. As I explained in Part I, 
proving vote dilution under Section 2 of the Act requires that 
plaintiffs satisfy three preconditions: (1) that minority voters are 
sufficiently compact and numerous, (2) that minority voters are po-
litically cohesive, and (3) that white voters generally vote as a bloc 
to defeat minority-preferred candidates.120 But proof of these pre-
conditions is not sufficient, and the Supreme Court has held that 
evidence of present “proportionality” may be enough to defeat a 
vote dilution claim.121 

Seen through a broader temporal lens, present proportionality 
seems insufficient to defeat a vote dilution claim. After all, if the 
claim is that minority voting strength has been diluted over the 
course of a period that includes some past election cycles, it does 
not defeat the claim to point out that there is no dilution in the cur-
rent election cycle. Or, to put it differently, it is misleading to sug-
gest that minority voters would be getting more than their “fair 

thinking through the wide variety of questions in constitutional or legal theory that 
have some temporal component. This large set of issues includes questions about the 
appropriate boundaries of affirmative action and reparations (which are sometimes 
conceptualized as inter-temporal transfers), the status of temporary deprivations of 
property in Takings law, and so on. While this Article does have implications for 
problems presented by temporality throughout law, however, one would have to ex-
ercise care in applying to other arenas the arguments I make here. Accepting inter-
temporal aggregation in voting rights contexts does not compel the conclusion that 
one should accept it in other arenas of constitutional law. The right to vote’s analytic 
structure as an aggregate right is important to much of the analysis above. And while 
there is no escaping the aggregate nature of the right to vote without abandoning 
nearly all of voting theory, the status of other constitutional rights as aggregate rights 
may be more controversial. 

120 See supra note 70. 
121 For a fuller explanation of what the Court means by “proportionality,” see supra 

text accompanying notes 70–74. 
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share” if the application of the Voting Rights Act led to supra-
proportionality in the current election cycle. 

More generally, recognizing the temporal dimension of voting 
rights can expand the potential strategies available for promoting 
diversity in democracy in a way that might suggest a rethinking of 
the foundational premises underlying vote dilution doctrine. As 
Heather Gerken has recently argued, there are a number of ways 
in which we might provide for the representation of minority 
voices in a democratic system.122 Gerken has suggested that it is 
useful to contrast two strategies—what she refers to as first-order 
diversity and second-order diversity.123 On her account, first-order 
diversity is achieved when the demographic characteristics of a de-
cisionmaking body match the demographic characteristics of the 
population as a whole.124 For disaggregated decisionmaking bodies 
like juries, however, she notes that there is another available strat-
egy for incorporating minority voices. Rather than have each jury’s 
composition match the population’s composition, one could permit 
individual juries to deviate from proportionality. Taken together, 
the composition of all juries combined would still match the popu-
lation’s composition,125 but any individual jury might have a smaller 
or larger number of the relevant minority group than proportional-
ity would suggest. Gerken describes this as second-order diver-
sity.126 

Gerken focuses centrally on juries in her discussion for an obvi-
ous reason: only disaggregated decisionmaking bodies present the 
possibility of creating second-order diversity.127 This is because the 
theory is grounded in the idea of creating diversity between sepa-
rate decisionmaking bodies that make up a larger democratic proc-
ess, rather than in creating diversity only within one particular de-
cisionmaking body. Thus the theory, while a powerful one, appears 
on her account to be limited to situations in which we have already 
decided to use disaggregated decisionmaking bodies. 

122 Heather K. Gerken, Second-Order Diversity, 118 Harv. L. Rev. 1099 (2005). 
123 See id. at 1102–03. 
124 See id. at 1102–03, 1106–08. 
125 Gerken does not actually incorporate this requirement of mirroring-in-the-

aggregate into her definition of second-order diversity, but it seems to be an implicit 
constraint in much of her discussion. See generally Gerken, supra note 122. 

126 See id. at 1108–09. 
127 See id. 
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Identifying the temporal dimension of voting rights, however, 
makes it possible to generalize the theory of second-order diver-
sity. While the theory works only in the context of disaggregated 
decisionmaking bodies, appreciating representation’s temporal di-
mension highlights the fact that any existing democratic decision-
making body can be disaggregated across time. Temporal disaggre-
gation would therefore allow us to create second-order diversity in 
a state legislature, in Congress, or in any other democratic institu-
tion. 

To see this more clearly, consider vote dilution jurisprudence. In 
Gerken’s terms, Section 2 of the Voting Rights Act principally 
promotes first-order racial diversity in legislative assemblies. 
Where minority voters can satisfy the requirements of Section 2, 
the Act requires states to draw electoral districts that increase the 
likelihood that minority voters will be able to elect candidates of 
their choice—which, in many situations, will mean the election of 
more racial minorities to the legislative assembly.128 The possibility 
of temporal disaggregation makes clear that this is not the only 
strategy available to enhance minority representation. One could 
also introduce second-order diversity into the temporal dimension 
of minority representation. On this strategy, one would structure 
the legislative system so that the likely representational strength of 
racial groups diverged from their overall demographic strength 
over time, with minority voters sometimes faring better, and some-
times worse, than they would under the current system of promot-
ing first-order diversity.129 

Whether or not it would be a good idea to accommodate minor-
ity interests in legislative assemblies by creating second- rather 

128 See, e.g., Thornburg v. Gingles, 478 U.S. 30 (1986); see also Carol M. Swain, 
Black Faces, Black Interests: The Representation of African Americans in Congress 
197 (1993). 

129 In this way, one might recast some of Lani Guinier’s claims about cycling and 
turn-taking in democracy as arguments about temporal second-order diversity. See 
Lani Guinier, The Tyranny of the Majority: Fundamental Fairness in Representative 
Democracy (1994). Reconceptualizing her argument in this fashion undermines a cen-
tral criticism leveled against her theory: that her argument was somehow profoundly 
antidemocratic. Understanding the temporal dimension of the right to vote shows that 
cycling or turn-taking can be, on certain conditions, perfectly consistent with a fairly 
conventional understanding of majoritarian democracy. 
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than first-order diversity is an extremely difficult question. 130 
Gerken has canvassed many of the potential benefits and costs of 
second-order diversity, and much of her analysis could apply 
equally to temporal second-order diversity as it does to the sort of 
institutional second-order diversity that is the focus of her work.131 
Here, the important point is only that recognizing the temporal 
dimension of voting rights reveals that the strategy of second-order 
diversification need not be confined to juries, electoral districts, or 
the like. These are not the only disaggregated democratic deci-
sionmaking bodies. To the contrary, all democratic institutions can 
be viewed as disaggregated bodies. 

Moreover, the significance of this conclusion is not limited to is-
sues of second-order diversity. Recognizing that all democratic in-
stitutions can be temporally disaggregated dramatically expands 
the institutional-design possibilities, pointing the way to a variety 
of new mechanisms that might be used to incorporate minority 
voices into majoritarian democracy. One possible design strategy 
would be to use the “storable votes” idea being developed right 
now by Alessandra Casella and others.132 Under this strategy, every 
voter would be given an initial stock of votes. But rather than re-
quiring voters to cast one vote per election, each voter would be 
permitted to allocate her votes across elections as she saw fit. A 
voter could choose to cast a “heavier” vote in one election and a 
“lighter” vote in another.133 For minority voters with distinctive 

130 Of course, it is important to remember that we already have some (nonracial) 
second-order diversity built into the national legislative system. As explained above, 
the Senate’s structure of staggered elections introduces a kind of second-order diver-
sity into the composition of the Senate. See supra text accompanying notes 83–87. 

131 See Gerken, supra note 122, at 1103–05 (surveying the benefits of second-order 
diversity). 

132 See Alessandra Casella et al., Minorities and Storable Votes (Ctr. for Econ. Pol-
icy Research, Discussion Paper No. 5278, 2005), http://www.cepr.org/pubs/dps/ 
DP5278.asp.  

133 See id. at 3. Note that the idea of storable votes is closely related to the idea of 
cumulative voting. In a typical cumulative voting regime, voters are given a stock of 
votes that they can divide as they choose among a number of candidates—casting 
more than one vote for a particular candidate if they wish. Cumulative voting gives a 
coordinated minority more power to elect a candidate than it would have under a sys-
tem where the candidates were all paired off in separate winner-take-all elections. See 
Gary W. Cox, Centripetal and Centrifugal Incentives in Electoral Systems, 34 Am. J. 
Pol. Sci. 903 (1990). In the same fashion, storable votes allow the minority to win 
some of the time when it otherwise would not. 
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electoral interests—the sorts of voters that the Voting Rights Act is 
interested in protecting, for example—storable votes make it pos-
sible for such voters to cast heavier votes in a particular election 
and thereby win some of the time. In this way, storable votes capi-
talize on the temporality of voting rights to provide another institu-
tional mechanism for avoiding the tyranny of the majority. 

B. Partisan Gerrymandering and Anti-Competition Theory 

As the discussion in Part I suggested, the choice of a temporal 
frame can often be dispositive in partisan gerrymandering litiga-
tion. The claims that were before the Supreme Court in LULAC v. 
Perry illustrate that point.134 Although neither party argued that the 
case turned on picking an appropriate temporal frame, both the pe-
titioners and respondents devoted considerable energy to debating 
the relationship between the mid-decade Republican redistricting 
and the initial postcensus redistricting plan, which the state said un-
fairly favored Democrats.135 Underlying this debate is a deep dis-
agreement about whether it is permissible to enact a pro-
Republican plan in order to offset an earlier plan that favored De-
mocrats. Unfortunately, the Court did not confront that question 
when it decided LULAC. 

Beyond this general point, there are a number of additional ways 
in which the temporal dimension of voting rights bears on partisan 
gerrymandering litigation and scholarship. First, the possibility of 
inter-temporal representational trades suggests a new way to han-
dle proof problems in partisan gerrymandering litigation and hints 
at additional institutional strategies for reforming the redistricting 
process. Second, recognizing the temporal dimension reinforces the 
differences between state legislative gerrymanders and federal 
congressional gerrymanders. Third, it sharpens the ongoing debate 
about redistricting and electoral competition. 

Inter-temporal representational aggregation could be used to al-
leviate some of the problems of proving partisan gerrymandering 
claims. This is important, because evidentiary concerns have been a 
central reason that courts have shied away from seriously scrutiniz-

134 126 S. Ct. 2594 (2006). 
135 See supra notes 37–41 and accompanying text. 
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ing partisan gerrymandering claims.136 Courts have had a tough 
time predicting whether a newly enacted districting plan will 
impermissibly favor one party or the other. This prediction prob-
lem has seemed unavoidable. After all, if a court waited for a dec-
ade of evidence about a plan’s effects, it would be too late to do 
anything, because it would be time for a new round of redistricting. 
Expanding the temporal frame suggests a way out of this dilemma: 
courts could hold over states the threat of correcting for partisan 
unfairness in the next round of redistricting. A court might say 
something like the following: if Democrats can demonstrate at the 
end of the decade that the existing districting plan has been biased 
in favor of Republicans throughout the decade, the court will re-
vise the state’s subsequent redistricting plan to correct for that un-
fairness. 

While courts might also have difficulty making appropriate ex 
post corrections—in part because the correction itself would re-
quire predictions about the effect of the new redistricting plan—
expanding the temporal frame in this fashion suggests other, more 
process-based remedial possibilities. For example, if Republicans 
are able to demonstrate at the close of a decade that the existing 
redistricting scheme has unfairly favored Democrats, a court could 
give Republicans control over the subsequent redistricting as a 
remedy. And this remedial possibility suggests a more general re-
form of the redistricting process that has gone unconsidered: the 
possibility of alternating redistricting authority between the major 
parties across redistricting cycles. 

The possibility of cycling control between the parties emphasizes 
one way in which state legislative partisan gerrymandering and 
congressional partisan gerrymandering present potentially differ-
ent problems. These two types of gerrymanders are generally 
thought to pose the same problems and be subject to the same so-
lutions. If one cares only about redistricting fairness across a tem-
poral frame that stretches broadly over more than one redistricting 
cycle, however, congressional gerrymanders begin to look like 
much less of a threat to fairness than state legislative gerryman-

136 See, e.g., Vieth v. Jubelirer, 541 U.S. 267, 277–81 (2004); cf. Peter H. Schuck, The 
Thickest Thicket: Partisan Gerrymandering and Judicial Regulation of Politics, 87 
Colum. L. Rev. 1325 (1987) (arguing that courts should refuse to adjudicate partisan 
gerrymandering claims in part because of these evidentiary problems). 
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ders. A congressional gerrymander in one decade might be offset 
by an opposing gerrymander the next time around. But such cy-
cling is much less likely to occur in the state legislative redistricting 
context, because the state process contains more endogeneity. In 
the state legislative process legislators are drawing their own seats, 
so having control over the redistricting process in the first period 
makes it more likely that one will have control in the next period.137 
Congressional redistricting lacks this direct connection. To be sure, 
there are ties between the state legislators who draw congressional 
districts and the members of Congress who stand to benefit from 
them. But the attenuation of this connection makes the cycling of 
control more likely. 

More generally, the preceding discussion highlights a point that 
often gets obscured in the voting rights literature: competition- and 
entrenchment-based theories of judicial intervention in the politi-
cal process are importantly different. These two theories are often 
conflated in the literature. For example, consider the ongoing de-
bate about incumbent-protecting gerrymanders and the competi-
tiveness of congressional elections. Some legal scholars, including 
Sam Issacharoff, have suggested that the large margins of victory 
that are common in congressional campaigns are evidence that the 
process is anticompetitive.138 Other legal scholars have criticized 
these claims, arguing that the competition data is much more am-
biguous. Nate Persily, for example, has pointed to some empirical 
work suggesting that an incumbent’s margin of victory in one elec-
tion may not be strongly correlated with the likelihood that the in-
cumbent will win in the next election cycle.139 This, he claims, is evi-
dence that the process is in fact appropriately competitive. In a 
sense both Issacharoff’s and Persily’s claims are right—because 
each is working with an unspecified but conflicting conception of 
the temporal dimension of voting rights. Issacharoff is correct that 
incumbents’ margins of victory are evidence of a lack of competi-
tion—if we define competition by reference to the level of contes-

137 This point connects to the concern I noted in Section II.B. about the enforceabil-
ity of inter-temporal representational bargains. 

138 See Issacharoff, supra note 35. 
139 See Nathaniel Persily, In Defense of Foxes Guarding Henhouses: The Case for 

Judicial Acquiescence to Incumbent-Protecting Gerrymanders, 116 Harv. L. Rev. 649, 
659–60 (2002). 
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tation in a particular election (as evidenced by the final vote spread 
between the candidates or some other measure). And Persily is 
correct that the unpredictability of an individual incumbent’s level 
of success across election cycles is evidence of the presence of 
competition—if we define competition by reference to the level of 
contestation in the system across a longer time frame. 

The criticisms of the competition-based theory of judicial inter-
vention in the political process have mostly missed this important 
ambiguity in the theory. Rick Hasen, Bruce Cain, and others have 
criticized anti-competition accounts on the ground that those ac-
counts fail to specify the baseline level of competition.140 As I have 
noted elsewhere, I think that these criticisms miss the mark to a 
certain extent, in part because they suggest that any theory must be 
fully specified in order to be useful.141 But in a sense, the criticisms 
are too generous to the anti-competition account. The critics sug-
gest that the problem with the theory is that it lacks a competition 
baseline. In fact, however, it lacks several baselines. It lacks a tem-
poral baseline (and, for that matter, an institutional baseline)142 in 
addition to a competition-level baseline. 

Whether one selects a narrow or broad temporal frame for 
evaluating competition depends in part on the theory underlying 
the anti-competition account. Issacharoff’s reliance on single-
election-cycle data suggests that the theory is concerned principally 
with the level of contestation in any given election. But this narrow 
focus may not square with the justifications for judicial interven-
tion that Issacharoff and Rick Pildes have suggested underlie the 
anti-competition theory. In their writings, Issacharoff and Pildes 
have grounded the theory in the notion that courts should inter-
vene to prevent lock-ups in the political process—that is, arrange-
ments that lead to the unjustified entrenchment of political 
power.143 If entrenchment is the concern, however, then the level of 

140 See, e.g., Richard L. Hasen, The Supreme Court and Election Law: Judging 
Equality from Baker v. Carr to Bush v. Gore 145 (2003); Bruce E. Cain, Garrett’s 
Temptation, 85 Va. L. Rev. 1589, 1600–03 (1999). 

141 See Cox, supra note 1, at 423 n.48; see also Richard H. Pildes, The Theory of Po-
litical Competition, 85 Va. L. Rev. 1605, 1611–12 (1999). 

142 See Cox, supra note 1, at 423–24. 
143 See Samuel Issacharoff & Richard H. Pildes, Politics as Markets: Partisan Lock-

ups of the Democratic Process, 50 Stan. L. Rev. 643 (1998); see also Pildes, supra note 
13. 
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competitiveness in any particular election cycle is of somewhat lim-
ited relevance. Election-cycle competitiveness might be evidence 
of a longer-term entrenchment, but, as the data relied on by Persily 
indicates, it might not be. To make sense of the existing debates in 
the scholarship, it is thus crucial that theories of election-cycle 
competition be distinguished from theories about longer-term en-
trenchment effects. Drawing out the temporal dimension of voting 
rights clarifies this important distinction. 

C. One Person, One Vote Doctrine 

The possibility of inter-temporal representational aggregation 
undermines a central criticism of the one person, one vote doc-
trine. It also suggests a new critique. 

The one person, one vote doctrine establishes an equipopulation 
requirement for electoral districts. Created by the Supreme Court 
in Reynolds v. Sims144 and its progeny, the doctrine today requires 
the revision of electoral districts after the release of each new cen-
sus in order to equalize the population across districts.145 The doc-
trine applies to federal, state, and local legislative districts.146 But 
the Court has applied the doctrine with the most force in the fed-
eral congressional context.147 In order to pass constitutional muster, 
congressional districts must be drawn to be precisely equipopulous 
according to the census figures; a difference of a few people across 

144 377 U.S. 533 (1964). 
145 See, e.g., Georgia v. Ashcroft, 539 U.S. 461, 488 n.2 (2003). 
146 See Wesberry v. Sanders, 376 U.S. 1 (1964) (applying the one person, one vote 

principle to federal congressional districting); Reynolds v. Sims, 377 U.S. 533 (1964) 
(applying the one person, one vote principle to state legislative districting); Avery v. 
Midland County, 390 U.S. 474 (1968) (applying the one person, one vote principle to 
local government structures).  

147 Compare Karcher v. Daggett, 462 U.S. 725 (1983) (prohibiting de minimis popu-
lation deviations in congressional districting context) with Gaffney v. Cummings, 412 
U.S. 735 (1973) (permitting modest population deviations in state districting context). 
See also Reynolds, 377 U.S. at 578 (noting that “[s]omewhat more flexibility [with re-
spect to the precision of population equality] may therefore be constitutionally per-
missible with respect to state legislative apportionment than in congressional district-
ing”); J. Gerald Hebert et al., The Realists’ Guide to Redistricting: Avoiding the 
Legal Pitfalls 1–12 (2000). 
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districts is sufficient to render a redistricting plan unconstitu-
tional.148 

The one person, one vote doctrine has been criticized on a num-
ber of grounds, and there are several reasons why the equipopula-
tion principle might be theoretically unsatisfying.149 Even for enthu-
siasts of the principle, however, the one person, one vote doctrine 
contains a seemingly significant defect: that doctrine simply does 
not guarantee equipopulous districts in every election. The one 
person, one vote doctrine requires only that states revise their dis-
trict lines after the release of each decennial census.150 Once states 
do this, they can continue to use those district lines throughout the 
remainder of the decade—even though the electorate is far from 
static. As the Court recently noted, “[w]hen the decennial census 
numbers are released, States must redistrict to account for any 
changes or shifts in population. But before the new census, States 
operate under the legal fiction that even 10 years later, the plans 
are constitutionally apportioned.”151 

For those who like the equipopulation requirement in principle, 
this seems unfortunate. Perhaps the difficulties of administration 

148 See, e.g., Karcher, 462 U.S. 725; Vieth v. Pennsylvania, 195 F. Supp. 2d 672, 678 
(M.D. Pa. 2002) (invalidating Pennsylvania’s post-2000 census redistricting plan on 
the ground that the plan included congressional districts the population of which dif-
fered by a few persons). 

149 See, e.g., Grant M. Hayden, The False Promise of One Person, One Vote, 102 
Mich. L. Rev. 213 (2003) (criticizing the doctrine for masking, behind a thin veneer of 
objectivity and neutrality, controversial commitments to a certain form of democ-
racy); Sanford Levinson, One Person, One Vote: A Mantra in Need of Meaning, 80 
N.C. L. Rev. 1269 (2002) (criticizing the equipopulation requirement for lacking a 
clear conceptual definition). 

150 Even this statement is a slight oversimplification. Reynolds v. Sims’s initial sug-
gestion that regular redistricting was required has evolved over time into a judicial 
rule that existing redistricting plans become unconstitutional upon the release of new 
decennial census data. See Georgia v. Ashcroft, 539 U.S. 461, 488 n.2 (2003). Still, the 
Court has never affirmatively required that states revise district lines immediately fol-
lowing the release of each new census. And at least one state does not redistrict until 
two years after the release of the census. See Me. Const. art. IV, pt. 1, § 2 (“The Leg-
islature which convenes in 1983 and every tenth year thereafter shall cause the State 
to be divided into districts for the choice of one Representative for each district.”); id. 
art. IV, pt. 2, § 2 (“The Legislature which shall convene in the year 1983 and every 
tenth year thereafter shall cause the State to be divided into districts for the choice of 
a Senator from each district, using the same method as provided in Article IV, Part 
First, Section 2 for apportionment of Representative Districts.”). 

151 Georgia v. Ashcroft, 539 U.S. 461, 488 n.2 (2003).  
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make closer adherence to the principle impossible. From the per-
spective of the principle itself, however, it would seem better to re-
vise district lines every election cycle in order to correct for popula-
tion discrepancies. In fact, some have suggested that the sporadic 
application of the equipopulation principle renders it incoherent. 

Recognizing the temporal dimension of voting rights undermines 
this common criticism. The equipopulation requirement can be 
perfectly coherent in principle even if it does not guarantee precise 
population equality in each election. Expanding the temporal 
frame within which one evaluates a districting scheme for compli-
ance with the equipopulation requirement can rehabilitate the 
principle. If one were to adopt a decade-long temporal frame, for 
example, it would be unproblematic that a set of districts did not 
have equal populations in any particular election. Instead, what 
would matter was that each district in the set had the same average 
population over the course of the decade. A district could diverge 
from this mean in any given election, so long as the deviation was 
offset over the balance of the decade. 

To make this point clear, imagine a state with three electoral dis-
tricts and three hundred voters. In this hypothetical state, the dis-
tricts are equipopulous at any given time if they each have one 
hundred voters. Under the common understanding of the equi-
population principle, the principle is violated whenever any of the 
districts has a greater or lesser number of voters in it. Were courts 
to expand the temporal frame across which they tested for viola-
tions of the equipopulation principle, however, the districts would 
not need to have the same population at every point in time. 
Rather, they need only have the same average population over 
time. One district could, without causing concern, have fewer vot-
ers than the average at the outset of the relevant period and more 
at the period’s conclusion. 

Thus, the possibility of aggregation in the temporal dimension of 
voting rights provides a partial response to a common criticism of 
the one person, one vote principle.152 The response, however, sug-

152 This explanation does not, of course, answer the question whether we should 
want to permit inter-temporal trade-offs of voting rights in the one person, one vote 
context. Nor does it explain how wide the temporal frame should be if we do want to 
accept some such trade-offs. In part, these questions are particularly hard to answer 
for the equipopulation principle because the principle’s theoretical foundations are 
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gests a new critique of the principle’s implementation. The prob-
lem may not be that districts deviate over time from the initial state 
in which they are equipopulous. Instead, the problem may be that 
the doctrine, as currently constructed, does nothing to ensure that 
the population deviations cancel out over time. If the deviations do 
not cancel out over time, then even if we expand the temporal 
frame the equipopulation principle will be violated. 

In the current system, deviations from population equality are 
very unlikely to wash out over time. Instead, such deviations will 
systematically favor areas with shrinking populations and disfavor 
growth areas. At the outset of each decade, states equalize the 
populations of their legislative districts. Over the course of the 
decade, the populations of individual districts diverge from their 
initial equality. But a district in flux is extremely unlikely to fluctu-
ate around its initial population over the course of the decade. It is 
much more likely to steadily increase or decrease in population, 
depending on the demographic trends in the area. If the district 
covers a section of Detroit’s western suburbs, it will grow;153 if it 
covers a section of downtown Detroit, however, it will likely 
shrink.154 The differential growth rate between Detroit and its sub-
urbs will lead electoral districts in the city to be consistently under-
populated compared to the districts in the suburbs, even if those 
districts are drawn to be equipopulous at the outset of the decade. 
And because Detroit’s districts will be underpopulated, fewer vot-
ers will control the election of a representative—precisely the ad-
vantage that the Court purported to be combating in one person, 
one vote cases.155 

There is a way to overcome this different critique of the one per-
son, one vote doctrine: the doctrine could be refashioned in order 

somewhat scattered and weak. See supra note 149. If we had a stronger sense of ex-
actly what the principle was designed to accomplish, it would be easier to figure out 
whether its purposes would be promoted by expanding the temporal frame within 
which courts evaluated one person, one vote claims. 

153 See Censusscope.org, http://www.censusscope.org/us/s26/c125/print_chart_popl 
.html (last visited Oct. 18, 2006) (showing that Oakland County, Michigan, which in-
cludes several suburbs immediately to the west of Detroit, grew by 10.2% between 
1990 and 2000). 

154 See Censusscope.org, http://www.censusscope.org/us/s26/c163/print_chart_popl 
.html (last visited Oct. 18, 2006) (showing that Wayne County, Michigan, which en-
compasses Detroit, shrank by 2.39% between 1990 and 2000). 

155 See Reynolds v. Sims, 377 U.S. 533, 562–63 (1964). 
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to make it much more likely that deviations from population equal-
ity would cancel out over the decennial period. One way to amelio-
rate the problem would be to change the census data used during 
decennial redistricting. States redistrict today on the basis of cur-
rent population figures.156 Redistricting instead on the basis of pro-
jected population figures would help overcome the problem of hav-
ing some districts that are consistently under- or overpopulated, on 
average, over the decade. If states used projected mid-decade fig-
ures, a district’s population change in the first half of the decade 
would tend to cancel out its change in the second half (assuming 
population was changing at a reasonably constant rate). A district 
in Detroit drawn to be equipopulous in the middle of the decade 
would initially be overpopulated and later become underpopu-
lated, rather than consistently being underpopulated.157 

Some other countries that use districted elections already rely on 
projected population figures in just this way. Australia has a seven-
year redistricting cycle and, like the United States, an equipopula-
tion requirement.158 When electoral districts in Australia are fash-
ioned at the outset of the districting cycle, they are drawn on the 
basis of what the population is projected to be three-and-a-half 
years hence—at the midpoint of the districting plan’s life.159 Austra-

156 To be more precise, states redistrict following the release of the decennial census 
data on the basis of that data. See supra note 150 and accompanying text; Cox, supra 
note 39, at 778 n.102. The census data is provided to states for redistricting purposes 
no later than April 1 of the year following the census, see The Census Act, 13 U.S.C. 
§ 141(c) (2000), which means that the population data is already slightly out of date 
when states use it to draw district lines. 

157 If projected population data was unavailable or objectionable for some reason, 
there are other ways to compensate for the deviation. One possibility is compensating 
for population growth after the fact rather than before. A district that is overpopu-
lated by x voters at the end of the decade could be redrawn following the census to be 
under-populated by x/2 voters. Over time, this would represent an ex post mechanism 
for correcting for population deviations. 

158 See John C. Courtney, Commissioned Ridings: Designing Canada’s Electoral 
Districts 57–73 (2001) (discussing Australia’s redistricting system); Richard L. Eng-
strom, Revising Constituency Boundaries in the United States and Australia: It 
Couldn’t Be More Different 2–3 (Aug. 1, 2005), http://arts.anu.edu.au/democraticaudit/ 
papers/200508_engstrom_redistribs.pdf. 

159 Courtney, supra note 158, at 69–70. 
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lia’s experience provides some evidence that the fix suggested 
above could be more than merely theoretical.160 

In short, therefore, taking explicit account of the temporal di-
mension of voting rights provides a way to reconcile the one per-
son, one vote doctrine’s principle of equipopulous districts with a 
rule that requires redistricting only once every decade. At the same 
time, this reconciliation suggests that the current redistricting proc-
ess should be modified to better comport with the principle. 

CONCLUSION 

The aggregate nature of the right to vote—though widely recog-
nized—remains surprisingly underspecified. As a result, courts and 
commentators have often missed important dilemmas and oppor-
tunities when evaluating voting rights claims or thinking about the 
design of democratic institutions. 

This Article aims to specify more completely the conceptual 
structure of the right to vote. Disaggregating and unpacking three 
different dimensions of that right, the Article demonstrates that is-
sues of inter-temporality are an unavoidable feature of voting 
rights disputes. Although I do not mean to suggest that we should 
immediately adopt broad temporal frames for evaluating the fair-
ness of all voting rules, it is clearly the case that we should often 
evaluate such rules through a wider-angled temporal lens than we 
currently employ. Voting theorists of all stripes—competition 
theorists, vote dilution theorists, etc.—should take seriously the 
centrality of the temporal dimension of voting rights, irrespective 
of their own normative accounts of the electoral system. 

160 For a discussion of the accuracy of the population estimates used by Australia for 
redistricting purposes, see Martin Bell & Jim Skinner, Forecast Accuracy of Austra-
lia’s Subnational Population Projections, 9 J. Austl. Population Ass’n 207 (1992); An-
drew Howe, Assessing the Accuracy of Australia’s Small-Area Population Estimates, 
16 J. Austl. Population Ass’n 47 (1999). 
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