VIRGINIA LAW REVIEW
IN BRIEF

VOLUME 93 JuLY 23,2007 PAGES 153-163

ESSAY

OF COERCED WAIVER, GOVERNMENT LEVERAGE,
AND CORPORATE LOYALTY: THE HOLDER,
THOMPSON, AND MCNULTY MEMOS AND THEIR
CRITICS

George M. Cohen”

INCE 1999, the U.S. Department of Justice (“DOJ”) has had a

formal policy detailing the criteria its lawyers will use for decid-
ing whether to prosecute corporations for federal crimes.' Three
U.S. Deputy Attorneys General (Eric Holder, Larry Thompson,
and Paul McNulty) in two administrations have authored and lent
their names to different versions of the policy. The content of the
policy has, however, largely remained the same. So have the criti-
cisms of the policy from the corporate bar as well as some academ-
ics and members of Congress. These criticisms largely miss the
mark—despite their constant repetition—for reasons that defend-
ers of the DOJ policy have to date not clearly articulated. The crit-
ics seek to lay at the feet of the DOJ policy problems whose pri-
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mary causes lie elsewhere, in places the critics may be reluctant to
have us look. Thus, abolishing the objectionable parts of the policy,
as Senator Arlen Specter’s recent bill seeks to do,” will not likely
have much effect. Taking seriously the problems raised by the crit-
ics will require more drastic change than they (or anyone) may be
willing to undertake. My aim in this essay is not so much to defend
the DOJ policy as to deflate the dominant criticisms and to refocus
the debate.

The critics’ main target has been the DOJ’s consistent position
that, in evaluating the degree of a corporation’s “cooperation” in
the government’s investigation of corporate criminal activity, the
DOJ may consider whether the corporation is willing to waive its
attorney-client privilege and work product protection for informa-
tion related to the alleged criminal activity. Although the stated
conditions under which the government will take waiver into ac-
count have changed, the basic thrust of the policy has not. The
government’s stated rationale for the waiver policy is that the dis-
closure of otherwise privileged information may sometimes be
necessary for the corporation to effectively demonstrate its lack of
involvement in criminal activity, or its change in behavior, or its
willingness to assist in the prosecution of individual wrongdoers
within the organization.

The principal criticism of the waiver policy stems from the prem-
ise that the government has sufficient “leverage” to “coerce” a
suspect corporation into waiving its (meaning the entity’s) attor-
ney-client privilege and work product protection whenever the
government wants, even if the corporation (meaning its current
management) does not “want” to.” From this premise, the critics
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argue that the government has used its leverage essentially to treat
waiver as a requirement for cooperation, thereby effectively abol-
ishing (or significantly undermining) the corporate attorney-client
privilege and work product doctrine in the criminal context. At this
point in the critics’ argument, we get the obligatory citation to Up-
john Co. v. United States and its rationales that the corporate attor-
ney-client privilege beneficially fosters communications from cor-
porate employees (even those outside the “control group”) to
corporate counsel and vice versa.’

We will return to Upjohn shortly. Let us start by examining the
critics’ initial premise. All acknowledge that the government does
not seek directly to compel corporations to supply information or
documents, for example by using the subpoena power at issue in
Upjohn. Rather, the alleged coercion—the (explicit or implicit)
threat to prosecute the corporation if it does not sufficiently “co-
operate”—is indirect. The difference between direct and indirect
compulsion is important here. The government cannot compel the
production of privileged information. If it wants that information,
the government must bargain for it.

Moreover, none of the critics argues that corporations should be
prohibited from waiving their privilege to the government so long
as the waiver is “voluntary.” Before the DOJ ever adopted its pol-
icy, corporations under threat of prosecution waived privileges
with some regularity and without major uproar.” And presumably
corporations, being in a bargaining position with the government,
were not waiving without getting something in exchange, namely
some kind of assurance of more lenient treatment, including the
avoidance of criminal prosecution. Thus, it is hard to see how the
mere threat of criminal prosecution against corporations by itself
makes waiver “coercive,” or not “voluntary.”
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The fact that the parties are in a bargaining relationship does
not, of course, preclude the possibility that one side has substantial,
perhaps overwhelming, “bargaining power.” But the law has al-
ways hesitated to conclude that the mere possession and exercise
of bargaining power constitutes illegitimate “coercion” that invali-
dates the resulting bargain. Even in the case of unsophisticated, in-
dividual criminal defendants, the law generally recognizes and en-
forces plea bargains as “voluntary” contracts, despite the often
significant bargaining advantage possessed by the government.’ To
do otherwise would overwhelm the criminal justice system and
would deprive both parties of something they prefer to the status
quo, making both worse off.

It would surely be odd to argue that corporate defendants de-
serve more protection against government bargaining power than
individual defendants, especially since individual defendants enter-
ing into plea bargains are waiving constitutional rights, and not a
statutorily created privilege. Yet the crux of the critics’ argument is
that the government has too much “leverage,” leaving corporations
no real choice but to give away any claim of privilege.” This argu-
ment is implausible. Unlike many individual criminal defendants,
large corporations have at their disposal top-notch legal help and
substantial resources. They are perfectly capable of assessing the
risks and weighing the costs and benefits of waiver. And they have
long demonstrated ample ability to resist the government and vig-
orously defend themselves in court against allegations of criminal
wrongdoing.”

The critics try to rescue their government leverage argument by
contending that circumstances have changed, so that corporations
can no longer “just say no” or otherwise tell the government what
it can do with its waiver request. The critics’ story is that in the
good old days, the government, respectful of the privilege, did not
run around demanding privilege waivers all over the place. Now,
however, the DOJ’s policy has created a “culture of waiver.” Al-

°See Brady v. United States, 397 U.S. 742, 751-53 (1970).
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Rethinking Prosecutorial Pressure on Corporate Defendants, 44 Am. Crim. L. Rev.
53, 61-65 (2007) (tracing the history of corporate criminal liability).
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though it is not at all clear that this story is correct—the evidence is
largely anecdotal along with surveys of self-interested corporate
counsel—Ilet us suppose the number of waivers has increased and
that this increase alone is cause for concern. Even so, the sugges-
tion that the DOJ waiver policy is itself the sole or primary cause
of any increase in waivers is flawed.

What, then, might have caused a numerical increase in waivers,
assuming there has been such an increase? There are many possi-
ble reasons. Some commentators have pointed to changes in crimi-
nal law, such as an ever-expanding number of white collar crimes
(leading some to suggest that at any given time, most corporations
are guilty of something) and an increasingly sweeping law of crimi-
nal vicarious liability.” If these changes mean that the govern-
ment’s likelihood of prevailing against a corporation is higher (on
average) than previously, or its cost of proving a violation is lower
(on average), then the government might rationally exact, or even
simply expect, a higher “price” of cooperation, such as more waiv-
ers. Aside from changes in the law, changes in factual circum-
stances could also lead to more waivers. The recent “wave” of
scandals, including Enron and other large, well-known, public cor-
porations, began only two years after the original Holder Memo-
randum. The government again might rationally demand more
from corporations seeking to cooperate if, compared to earlier
times, any of the following are true: more corporations are commit-
ting crimes (perhaps because of increased competitive pressures);
the crimes corporations are committing are more likely to be
higher stakes offenses; corporate crimes are more likely to involve
the complicity or reckless ignorance of upper-level management
than rogue lower-level employees; or corporate crimes are more
likely to occur in industries, such as the accounting profession (Ar-
thur Andersen and more recently KPMG), where indictment effec-
tively means the death of the business. Another source of govern-
ment leverage could be a change in the political climate. In
response to the corporate scandals, President Bush formed a Cor-
porate Task Force, Congress passed the Sarbanes-Oxley Act, and
the press and public focused more attention on corporate scandals
and demanded a stronger government response. Political changes

' See Bharara, supra note 8, at 61-65.
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like these could also contribute to the DOJ being more aggressive
about prosecuting corporations, and consequently demanding
more from corporations to demonstrate cooperation. Finally, as a
result of the recent scandals corporations might adjust their inter-
nal calculus about fighting the government versus cooperating in
order to avoid bad publicity and plunging share prices.

Any number of these (and other) factors could increase the
“price” of corporate cooperation, enabling the government to ex-
act more from corporations in exchange for leniency. The point is
these factors are completely independent of any waiver policy the
government might have. The changed conditions would lead cor-
porations to waive more often “voluntarily” regardless of what the
government’s policy was. Suppose, for example, the government
decided to double the DOJ’s budget for fighting corporate crime.
In that case, even if the DOJ had never adopted any waiver policy
at all, corporations might feel more pressure to waive privileges
than they had previously. There is simply no reason to believe that
whatever increase in waivers has occurred is the result of the gov-
ernment’s adoption of a waiver policy as opposed to these other
factors. This understanding may help to reconcile the apparent dis-
crepancy in reporting on the actual implementation of the govern-
ment’s waiver policy between government attorneys, who contend
that they rarely ask for waiver," and corporate attorneys, who con-
tend that government waiver demands are now routine.” Any pres-
sure to waive that corporate lawyers feel, therefore, exists inde-
pendently of the express words that the government lawyers use,
because the specific waiver policy is not the primary cause driving
whatever increase in waivers exists.

Of course, change in government bargaining power is not a one-
way street. Circumstances could easily develop (and in fact may al-
ready have) in ways that decrease the number of waivers. For ex-
ample, as the corporate scandals have played themselves out, cor-
porations may have started to sense that the government does not
really have the stomach to carry through on its threats to indict
them, perhaps because of changing political attitudes or backlash
against perceived government overreaching. As a result, corpora-

" Buchanan, supra note 5, at 597-98 (“[R]equests for waiver of the attorney-client
privilege or work product protection were the exception rather than the rule . . ..”).
2 See, e.g., Marks, supra note 3, at 24-25.
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tions might once again feel emboldened to resist. The ferocity of
the corporate reaction to the government policy may itself be an
example of renewed corporate strength and receding government
power. Moreover, if the government ever started to bring cases in
which it lacked sufficient evidence of significant corporate wrong-
doing or pursued overly aggressive legal theories, its threats to
prosecute corporations upon noncooperation would become less
credible. Critics of the government’s policy tend to ignore or
downplay these factors that could dampen whatever pressure to
waive might otherwise exist.

Moreover, the debate over “selective waiver” also tends to sup-
port the view that the DOJ’s bargaining power may in fact be
weaker than the policy’s critics presume. The traditional rule, still
followed by most courts, is that waiver with respect to one party
waives with respect to the world. In the context of corporate
wrongdoing, the traditional waiver rule means that if the corpora-
tion waives its privilege in dealing with the DOJ, private plaintiffs
in subsequent civil suits will be able to obtain the information,
thereby increasing the burden of the DOJ waiver policy on corpo-
rations.” In response, some courts and lawmakers have proposed a
doctrine of selective waiver, under which a corporation would be
able to waive its privilege with respect to the government and not
lose its privilege in subsequent suits.” The main rationale for selec-
tive waiver is that it would lower the cost to corporations of waiver
to the government and thereby encourage corporations to do it.
That rationale, however, is inconsistent with the critics’ core prem-
ise, specifically, that the government’s policy coerces corporations
into waiving. If the government really has sufficient leverage to co-
erce waiver routinely, the government should not need selective
waiver. Yet the government has generally supported the proposal.
Corporations, by contrast, originally supported the selective waiver
doctrine but more recently have soured on it. Their stated concern
is that selective waiver will just encourage the government to seek

“See, e.g., In re Columbia/HCA Healthcare Corp. Billing Practices Litig., 293 F.3d
289 (6th Cir. 2002).

“To that end, the Judicial Conference of the United States in 2006 approved an
amendment to the Federal Rules of Evidence. Letter from Jerry E. Smith, Chair, Advi-
sory Committee on Evidence, to David F. Levi, Chair, Standing Committee on Rules of
Practice and  Procedure  6-16 May 15,  20006), available at
http://www.uscourts.gov/rules/Reports/EV05-2006.pdf.
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waiver more often. The reality behind corporations’ collective
change of heart may be instead that, as a result of “class action re-
form,” the consequences of private litigation are less drastic than
they used to be. Whatever the explanation, it is difficult to square
the corporations’ changing position on selective waiver with their
contention that the government’s policy currently coerces waiver.
Although we have disposed of the critics’ main objection to the
government’s waiver policy, there is one last objection to consider.
Again, let us suppose that the critics are correct that the number of
waivers has in fact increased, whether this increase is due to the
government’s waiver policy or not. Would such an increase be any
cause for concern? The critics’ focus here shifts from the coercion
of corporations to the harmful effects of waiver on the corpora-
tion’s employees. The two most noted effects are that employees
will have fewer incentives to cooperate in corporate internal inves-
tigations and that the corporate employer’s protection of its em-
ployees’ rights will diminish.” The critics significantly overestimate
the size and likelihood of these effects, which are related in an im-
portant way that the critics underestimate or overlook entirely.
First, any increase in waiver of the corporate privilege will not
likely have much effect on the employees’ incentive to cooperate.
The argument to the contrary comes from the Court’s decision in
Upjohn to extend the protections of the corporate privilege beyond
lawyer communications with managers in the “control group.”
The Court’s argument was (and remains) weak, however, for rea-
sons directly connected to the great waiver debate. The main moti-
vation for employees to cooperate with corporate investigations
has always been the threat of being fired or incurring other job-
related consequences, not the corporate privilege. The corporate
attorney-client privilege simply does not protect the corporation’s
employees, except for the executives who control the privilege. The
reason is that the corporation (meaning the executives just men-
tioned) has always had the right to waive the privilege if it was in
the corporation’s interest to do so, over the objection of employees
and regardless of the effect on them.” Long before the govern-

 Buchanan, supra note 5, at 595-96; see also McLucas et al., supra note 3, at 635—
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ment’s waiver policy was ever dreamed up, corporations were ex-
ercising this right to waive the privilege and put the blame for illicit
conduct (rightly or wrongly) on their employees.

In any case, whatever protection the corporate attorney-client
privilege provides is relatively weak. Apart from waiver by current
corporate management, there are many ways the government or
private plaintiffs can overcome the corporate attorney-client privi-
lege. Waiver can occur if new management comes in, if the corpo-
ration files for bankruptcy and a court appoints a bankruptcy trus-
tee," or if the corporation makes disclosures to “unnecessary” third
parties, including D&O insurers, auditors, creditors, analysts, or
even shareholders.” Communications that have a business rather
than a legal purpose are not protected by the privilege at all.”” Nei-
ther are facts, which employees can be compelled to disclose to the
government absent a Fifth Amendment privilege or other protec-
tion. The crime-fraud exception may apply to communications that
predate or are contemporaneous with the criminal activity.”
Shareholders who file derivative suits may be able to get access to
privileged material.” In light of these limitations, employees would
be foolish to put much stock in the hope that the corporation’s at-
torney-client privilege will protect them.

If employees do not understand these limitations, the fault lies
with the corporate bar, not the government’s waiver policy. Corpo-
rate lawyers owe no ethical obligation to corporate employees to
protect them by warning them of the limitations on the corporate
privilege, let alone the corporation’s waiver policy or the likelihood
that the corporation would waive the privilege (in fact, it is hard to
imagine a competent corporate lawyer risking an estimate of that

" Commodity Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 358 (1985).

“In this respect, waiver of work product protection is narrower. See, e.g., United
States v. Mass. Inst. of Tech., 129 F.3d 681, 688 (1st Cir. 1997) (involving disclosure to
potential adversary); United States v. El Paso Co., 682 F.2d 530, 539-40 (5th Cir.
1982) (finding waiver where communications were shared with auditors); SEC v.
Brady, 238 F.R.D. 429, 439-40 (N.D. Tex. 2006) (same); In re Refco Inc., 336 B.R.
187, 197 (Bankr. S.D.N.Y. 2006) (recognizing that disclosure to unsecured creditors
could result in waiver).

* See, e.g., Wachtel v. Health Net, Inc., 482 F.3d 225, 231 (3d Cir. 2007).

*' United States v. Zolin, 491 U.S. 554, 562-63 (1989).

2 See Garner v. Wolfinbarger, 430 F.2d 1093, 1103-04 (5th Cir. 1970).
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sort in communicating to employees).” Even if corporate lawyers
do warn employees about waiver at all (which of course, makes it
less likely that employees will be fully forthcoming), lawyers do not
generally claim that they warn employees of any of the other ways
the privilege could be overcome, or the likelihood of these events.
To the extent that lawyers are in fact warning employees more
about waiver than they used to in light of the government policy
(again something on which evidence is lacking), any resulting de-
crease in cooperation is likely smaller than what would occur if
lawyers had been providing full information about the privilege to
employees all along.

For the employee incentive argument to have any plausibility,
employees would have to believe that their corporate employers
will look out for their interests and not waive the privilege and
hang them out to dry when the government comes knocking. But
corporations have always hung errant employees out to dry. And
that is a good thing. The plain fact is that corporate employers gen-
erally owe no loyalty to their employees, at least as a legal matter.
Nor should corporations owe their employees any loyalty if the
employees have themselves shown disloyalty to the corporate en-
tity by engaging in criminal activity.

Indeed, it is the very lack of corporate loyalty that gives the cor-
porate employer the ability to bargain with the government for co-
operation. The ability to help the government nail suspected em-
ployee “bad guys,” which includes the ability to waive the
privilege, is precisely the “cooperation” that the corporation has to
“sell” to the government. This ability existed long before the gov-
ernment decided to adopt a waiver policy. Moreover, to the extent
that whatever corporate loyalty to employees exists as a matter of
custom and culture has declined over time (a decline in loyalty
shared by employees ready to jump to a competitor at a moment’s
notice), that decline could be another factor that lowers the corpo-
ration’s cost of cooperating and so makes corporations more will-
ing to waive. And again, a corporation would have to decide
whether to exercise its right to “sell out” its employees to the gov-
ernment regardless of what the government’s waiver policy is or

* See Model Rules of Prof’l Conduct R. 1.13(f) (requiring corporate lawyers only to
“explain the identity of the client when the lawyer knows or reasonably should know
that the organization’s interests are adverse to those of the” employees).



2007] Of Coerced Waiver 163

whether the government had ever adopted any waiver policy at all.
Thus, the professed concern over employees’ “rights” is a smoke-
screen, and, when voiced by corporations and their lawyers, a dis-
ingenuous one. Corporations want to preserve the right to sell out
their employees; they just want to do it on their own terms, not the
government’s.

The vehemence of corporate opposition to the government’s
waiver policy may be a matter of whose ox is being gored. It is one
thing when the corporation on its own wants to finger some low-
level employee and label him a “bad egg” acting contrary to com-
pany policy so that the corporation can avoid prosecution. It is
quite another when internal investigations turn up evidence of
misbehavior at the highest levels and diffused throughout the or-
ganization. But that is what the recent corporate scandals are all
about. The “coercion” that corporations claim to suffer may in fact
be the discomfort that upper-level executives feel when they have
to choose between waiving the privilege for the good of the com-
pany and saving their own necks. If so, then criticism that has been
dressed up as a noble stand in defending a venerable privilege
against government abuse is in reality just the corporate bar’s age-
old attempt to protect upper-level corporate management rather
than the entity client that corporate lawyers are supposed to serve.
That would not be a surprise. The surprise is that people have been
taken in for so long.
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